
1CPIL published the California Regulatory Law Reporter from 1980-1995, when financial constraints required
suspension of the Reporter’s publication.  We hope to recommence publication of the Reporter in the fall of 1998.
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  California State Government Organization and Economy
660 J Street, Suite 260
Sacramento, CA 95814

Dear Commissioners:

On behalf of the Center for Public Interest Law (CPIL), I am pleased to respond to the
Commission’s request for testimony about the effectiveness of the Department of Consumer Affairs
(DCA) in educating and protecting consumers.

CPIL is an academic center of research, teaching, learning, and advocacy in regulatory and
public interest law based at the University of San Diego School of Law.  Created in 1980, the Center
studies the state’s regulation of business, professions, and trades, and monitors the activities of most
state occupational licensing agencies — including the regulatory boards within DCA and DCA
itself.  For fifteen years, CPIL published the California Regulatory Law Reporter, the only legal
journal in the nation covering the activities of fifty different state agencies.1  CPIL’s goal is to make
the regulatory functions of state government more efficient, visible, and accountable by serving as
a public monitor of state administrative agencies.

DCA was created in 1970 to replace the former Department of Professional and Vocational
Standards (DPVS), which had existed since 1929.  DPVS was simply an umbrella agency which
provided services to its constituent occupational licensing boards.   Through the 1970 Consumer
Affairs Act, the legislature sought to significantly augment the “consumer protection” mandate of
the agency by creating a Division of Consumer Services within DCA to perform consumer
protection activities unrelated to any of DCA’s boards, and by instilling the Department with an
affirmative consumer protection mandate. The new enabling act reflected the growing consumer
movement spawned by Ralph Nader in the late 1960s and dissatisfaction with DPVS, which  —
according to this Commission — “has functioned less as an executive branch department, in the
normal sense, than as a group of independent licensing agencies held together by a set of staff



2Commission on California State Government Organization and Economy, The Use of Boards and
Commissions in the Department of Professional and Vocational Standards: A Preliminary Report of Findings and
Recommendations (June 1967) at 6.

3DCA includes about 35 regulatory “boards” — multimember panels consisting of members of the
trade/profession being regulated and of “public members” (nonlicensees).  These boards are authorized to hire an
executive officer and staff, adopt regulations, and engage in licensing and enforcement activities; they function fairly
autonomously, and — in the absence of criminal activity or very serious misconduct — are not subject to the leadership
of the DCA Director who is charged with the important broad mandate of consumer protection and fair competition.
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services.”2  DCA’s statutory mandate reads as follows:

It is the intent of the Legislature and the purpose of this chapter to promote and
protect the interests of the people as consumers.  The Legislature finds that vigorous
representation and protection of consumer interests are essential to the fair and
efficient functioning of a free enterprise market economy.  The Legislature declares
that government advances the interests of consumers by facilitating the proper
functioning of the free enterprise market economy through (a) educating and
informing the consumer to insure rational consumer choice in the marketplace; (b)
protecting the consumer from the sale of goods and services through the use of
deceptive methods, acts, or practices which are inimical to the general welfare of
consumers; (c) fostering competition; and (d) promoting effective representation of
consumers’ interests in all branches and levels of government.

Business and Professions Code § 301.

Regrettably, few of these important goals are being achieved in a comprehensive, meaningful
way.  It is ironic that the legislature would charge DCA with “promot[ing] and protect[ing] the
interests of the people as consumers,” “educating and informing the consumer to insure rational
consumer choice in the marketplace,” and “promoting effective representation of consumers’
interests in all branches and levels of government,” but then fail to appropriate it any general fund
money to carry out this mission.  Similarly, it is unclear why the legislature would direct DCA to
“facilitat[e] the proper functioning of the free enterprise market economy” but then place it over
forty semiautonomous occupational licensing agencies — many of which are deliberately designed
to limit “the proper functioning of the free enterprise market economy” without consumer benefit.
And we fail to understand why the legislature would charge DCA with “fostering competition”
without also giving the DCA Director sufficient authority to interfere with the cartel-like functioning
of many of its boards which serve only to suppress competition, limit consumer choice in the
marketplace, and artificially inflate the price of the services performed.

Funding for Consumer Protection.  Theoretically, DCA engages in two types of consumer
protection activities — those directly related to its constituent agencies’ regulation of trades and
professions, and those related to its more general consumer protection and education mandate.

DCA currently receives no general fund money to support any of its activities.  To fund
support services for its boards,3 DCA is authorized to charge them — in advance — a “pro rata



4Business and Professions Code § 201.

5DCA has direct jurisdiction over approximately ten “bureaus,” “divisions,” and “programs.”  These regulatory
programs lack a multimember policymaking board, and are run by a chief who reports directly to the DCA Director.

6Because its expenses consistently exceed its revenue, the Athletic Commission — a DCA agency which
licenses and regulates boxers and martial artists — has occasionally enjoyed a general fund contribution to its budget.

7We do not mean to imply that DCA is acting nefariously by overcharging its agencies for services provided
and then using the excess for consumer protection activities.  Because the chargeback may be assessed in advance, and
because DCA is participating in the Performance Budgeting Pilot Project, its cost-cutting and efficiency measures may
result in savings which may be “redirected” to general protection activities.  CPIL does not necessarily disapprove of
this activity.  However, we know many trade association officials who would argue that, even under this scenario, DCA
is charging more than actual cost, that the excess should be rebated to agencies (and licensees), and that the use of
earmarked agency licensing revenue for general consumer protection activity violates the terms of the statute creating
the agency.

An analogous issue was recently the subject of several class actions in which plaintiffs, licensees of DCA and
other California regulatory agencies whose enabling acts earmark licensing fee revenue for use by those agencies,
challenged state budget provisions which diverted monies from special-fund agency reserve and operating funds to the
general fund in an attempt to address severe budget shortfalls in 1991 and 1992.  In 1996, the state settled the cases and
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chargeback” for services provided by DCA.4  The precise basis of the calculation of this chargeback
is a mystery to most DCA executive officers, and varies depending upon the service provided, but
an unscientific survey of several boards indicates that the chargeback consumes approximately
5–13% of their annual budgets.  DCA also has access to revenue generated by its bureaus,5 which
operate under the direct jurisdiction of the DCA Director.  To fund activities related to its more
general consumer protection mandate, DCA is forced to cross-subsidize from its chargeback
revenues.

Each agency’s source of funds to pay the DCA chargeback is, of course, licensing fees and
license renewal fees paid by the regulated trade or profession.  All DCA agencies are “special-
funded,” meaning that they derive all of their operating funds from their licensees and applicants for
licensure.6  Thus, agency funds used to pay the DCA chargeback would otherwise be used by the
agency for enforcement, licensing, or other consumer protection purposes.  And, although most trade
associations representing agency licensees insist that licensees pay for their own regulation, it is an
economic fact of life that a charge imposed across the board on a trade or profession is passed on
to the consumers of the services provided by that trade or profession as an indirect tax.  So, in
reality, consumers pay for the state’s regulation of these trades and professions, and for other
services provided by DCA.

The above discussion provokes a legal issue which should be of concern to this Commission
and to the legislature which enacted Business and Professions Code § 301: To the extent that
California law expressly earmarks the licensing and other fees collected by an occupational licensing
agency for specific and direct use by that agency to fund its licensing, standardsetting, and
enforcement activities, is DCA acting improperly if it charges more than the actual cost of the
service provided and uses excess chargeback monies for general consumer protection activities
unrelated to that particular board?7



agreed to repay $119 million in diverted funds over a five-year period.  The lead case in this series was Malibu Video
Systems, et al. v. Kathleen Brown, et al., No. BC082830 (Los Angeles County Superior Court).
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In the past, DCA received a small contribution (between $800,000–$1.4 million) from the
general fund to support general consumer protection activities to implement Business and
Professions Code § 301.  Although minimal, this contribution enabled DCA to pursue a fairly active
litigation program which sought to enforce consumer protection laws in areas unrelated to the
Department’s boards and bureaus (e.g., false advertising and unfair business practices); operate a
consumer education program in small claims court operations and procedures, to enhance
consumers’ access to the judicial system; engage in legislative advocacy on important consumer
issues unrelated to DCA’s regulatory boards (e.g., landlord-tenant, credit card/financial institutions,
telecommunications, and insurance issues); and publish a number of consumer publications and fact
sheets on a variety of consumer issues.  These activities were important, because no other
government agency was undertaking them and — in most areas — there was and is little funding
for consumer groups and little incentive for private attorneys to undertake them.

As the state’s fiscal woes increased in the late 1980s and early 1990s, the general fund
subsidy to DCA stopped, and the bulk of the consumer protection activities described above has
diminished substantially.  When the legislature and the Wilson administration attempted to address
unprecedented state budget shortfalls in 1991 and 1992 by raiding the reserve funds and the
operating funds of special-fund agencies, both DCA and its agencies had to make do with less.  The
bottom line for consumers?  With some exceptions, DCA has been reduced to the activity level of
its predecessor agency, the Department of Professional and Vocational Standards — an umbrella
which provides staff services to its constituent occupational licensing agencies.  DCA lacks the
resources to do much more, and may in fact be legally prohibited from using pro rata chargeback
funds for general consumer protection activities; and California government lacks a “Consumer
Advocate” office or agency to carry out the terms of Business and Professions Code § 301 in good
faith.

The issues facing California consumers qua consumers are numerous and complex.
Consumers are confronted with important and potentially expensive decisions in unfamiliar areas
regulated in piecemeal fashion by agencies which are not charged with consumer protection as a
major (or even minor) priority.  For example, local telephone service and electricity generation are
being deregulated by the Public Utilities Commission.  Automobile and earthquake insurance are
regulated by the Insurance Commissioner.   Real estate purchases are governed by the Real Estate
Commissioner.  The Department of Corporations purports to regulate the managed care industry.
Banks and thrifts are governed by the federal government via the state Department of Financial
Institutions.  None of these agencies is either designated as or resourced to function in a consumer
protection role; none has any appreciable track record in consumer protection.  Most are controlled
by a single political appointee (as opposed to a multimember board which must make decisions in
a public forum).  And the regulation of other increasingly important areas is fragmented or
nonexistent — for example, no one regulates the Internet and other advanced communications
technologies, and cable television “regulation” by the federal government and by local governments
through the issuance of franchise agreements is a disaster from the consumer’s point of view.
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In stark contrast to the weakness of these agencies as consumer advocates is the strength of
industry trade associations in controlling their own regulation.  Consumers, inherently unorganized
and represented only sporadically by sufficiently-financed public interest organizations, have little
chance — either in the legislature or in the agencies — of overcoming the campaign-contribution-
assisted influence of the utilities or the insurance, real estate, managed care, banking, and cable
television industries.  Further, consumers may have little incentive to pursue a remedy for abuses.
For example, few consumers will take (or have) the time to question or investigate a possibly-
unlawful $5 late fee or overcharge by a cable television company.  However, that $5 times 500,000
customers equals a huge windfall for the company which is unlikely to be disgorged effectively
through any judicial or regulatory system.  In short, it pays to abuse consumers, and there is rarely
anyone with the time, the resources, or the incentive to do anything about it.

CPIL believes that the state should invest general fund monies in an “Office of the Consumer
Advocate,” and that such an office could and should be located within DCA.  The following
functions should be affirmatively funded with general fund money: 

! To implement Business and Professions Code § 325, the state should fund a toll-free
telephone number or other mechanism (e.g., Internet / e-mail), or both, enabling
consumers to contact DCA with complaints or questions about consumer issues or
agency jurisdiction.  Trained complaint handlers should be familiar with the structure
of government and the jurisdiction of agencies within and outside DCA, and should
both refer callers to the appropriate agency and track the subject matter of consumer
complaints for pattern detection purposes, as required by Business and Professions
Code § 326.

! The pattern detection function described in Business and Professions Code § 326 and
undertaken by the Office of the Consumer Advocate as described above should
include the collection of complaints from consumers about the failure of DCA’s own
agencies to act at all or within a reasonable time on consumer complaints about
licensees.  Many of DCA’s occupational licensing agencies are unresponsive to
consumer complaints for a variety of reasons and take very few disciplinary actions;
the Consumer Advocate ought to be aware of developing case backlogs and/or
agency refusal to take disciplinary jurisdiction over certain types of cases, and should
so inform the DCA Director so that he/she can investigate these matters and take
action within his/her authority.  In this regard, Business and Professions Code § 116,
which authorizes the DCA Director to audit and review the disciplinary systems of
the Medical Board and its constituent agencies, should be broadened to include all
agencies within DCA.

! The Office of the Consumer Advocate should include a litigation unit whose
attorneys are authorized to initiate legal proceedings to enforce consumer rights and
to intervene in judicial or administrative proceedings to represent consumers’
interests, consistent with Business and Professions Code §§ 320 and 321.  This unit
should be encouraged to represent consumers’ interests before other agencies whose
jurisdiction significantly affects consumer rights but which are not designated as
consumer protection agencies (e.g., the Public Utilities Commission, the Department



8In its request for testimony, the Commission wonders how the Department “balances the needs of consumers
and the needs of its licensees,” and “whether it is fair to charge the department with both responsibilities.”  CPIL can
find no legislative mandate requiring the Department or its agencies to balance the needs of licensees.  The legislature
has expressly reminded the Medical Board of California and the Board of Podiatric Medicine that “protection of the
public shall be the highest priority,” and that — where other interests conflict with or are inconsistent with consumer
protection, “protection shall be paramount.”  Business and Professions Code § 2229(a) and (c).

9This is not surprising, as each DCA regulatory agency board includes members of the trade or profession being
regulated by that board.  Even where these “professional members” comprise less than a majority of board membership,
they are frequently able to impose their “expertise” about the industry on “public” board members.  CPIL believes that
no member of any occupational licensing board should have a personal, professional, or pecuniary interest in that
board’s decisions.  Self-interested tradespersons and professionals should advocate before and may advise the agency,
but the decisionmakers acting for the broader body politic should be “public” members or officials.

6

of Corporations, the Department of Real Estate, the Department of Financial
Institutions, the Department of Insurance).  It should also litigate unfair competition
actions under Business and Professions Code § 17200 et seq., in coordination with
the state Attorney General and local offices of the district attorney to assure vigorous
and fair competition.

! Consistent with Business and Professions Code § 310(a), the Office of the Consumer
Advocate should include a legislative unit whose advocates are authorized to draft,
sponsor, and recommend enactment of legislation necessary to protect and promote
the interests of consumers, and to oppose legislation inimical to the interests of
consumers.

! The Office of the Consumer Advocate should also include a consumer education unit
to inform consumers about their rights and responsibilities in a variety of areas of
high consumer interest and which do not fall within the jurisdiction of another
consumer protection agency.  These areas might include landlord-tenant issues,
credit reporting, telecommunications and electricity service competition, insurance,
health care, merchandise sales and return rights, travel agents and promoters,
informational privacy, and small claims court access and procedures.  This unit
should affirmatively alert consumers to be wary of scams and abuses which have
been identified via the pattern detection function described above.

The Role of DCA’s Boards in Consumer Protection.  CPIL would also like to address the
Commission’s request for comments on the role of DCA’s boards in consumer protection, and
whether the current level of regulation is appropriate.

The legislative mandate of all DCA agencies — including its semiautonomous boards — is
consumer protection.  Business and Professions Code § 101.6.8  DCA agencies are required to
establish “minimum qualifications and levels of competency...necessary to provide safe and effective
services to the public,” and license those persons meeting those requirements.  Id.  However, as is
being discovered by the Joint Legislative Sunset Review Committee, many DCA agencies have
established artificial barriers to entry into many trades and professions in California.9  These barriers
may take the form of excessive educational or curricular requirements which are unrelated to health



10This critique is not restricted to the Medical Board’s regulation of physicians.  It is equally applicable to the
State Bar’s regulation of attorneys and to a host of other regulatory schemes where the risk of incompetence is great and
the subject matter of the profession is subject to constant change.
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and safety (e.g., the Board of Barbering and Cosmetology, the Board of Landscape Architects), the
use of a nationally standardized written examination whose nationwide pass rate is under 10% (e.g.,
the Board of Landscape Architects), or the use of an oral examination whose grading is subjective
and whose subject matter could be tested in written form to eliminate that subjectivity (e.g., the
Board of Architectural Examiners).  Conversely, the licensing and regulatory schemes of other DCA
agencies provide almost no assurance of competence to the consumer.  Can a consumer really trust
the license of a physician who has taken one or two exams at the beginning of his/her 40-year career,
has never been tested by the state in the area of his/her specialty, and is never again tested for
competence for the rest of his/her career?10

CPIL believes the DCA Director should have sufficient statutory authority to expose and
eliminate unnecessary and/or ineffective licensing barriers, and to encourage the establishment of
relevant licensing and continuing competence requirements for the protection of the public.  In 1992,
former DCA Director Jim Conran — faced with the Board of Landscape Architects’ continued use
of a licensing exam whose national pass rate was 6% — examined his statutory authorities to compel
a change, and found them sadly wanting.  Although several sections of the Business and Professions
Code authorize the Director to veto board rulemaking (subject to a unanimous vote of the board; see
§ 313.1) and to investigate DCA’s regulatory programs and allegations of criminal misconduct by
agency members or staff (see, e.g., §§ 109, 110, 116, and 153), many agency licensing barriers are
not codified in rulemaking and no criminal conduct is usually implicated in their use or enforcement.
The Director is generally unable to do anything about his/her findings except make
“recommendations...for legislation which will protect and promote the interests of consumers.”
Business and Professions Code § 312.  This lack of affirmative authority limits the DCA Director
to “bully pulpit” threats.  Although DCA Director Conran was able to persuade the Board of
Landscape Architects to abandon use of that exam and create a new one, that use of the “bully
pulpit” was unprecedented and has not since been successfully repeated.

To the extent that an artificial licensing barrier is not codified in statute, CPIL believes that
the DCA Director should be authorized to issue an “order to show cause”-type requirement that an
agency justify the barrier as being the minimum necessary to preserve public health and safety.
Through a principled and consistent approach to the ongoing “sunset review” process of its boards,
DCA has engaged in a constructive analysis of regulated trades and professions and of the necessity
and performance of its boards which regulate those trades and professions.  For the most part, CPIL
has agreed with the analysis and findings of DCA.  Its “generalist” perspective allows it to question
the “tribal rules” of the trades and professions with the broader public interest in mind.  DCA should
serve as an independent check on its own agencies in numerous respects beyond its current authority
to veto regulations and investigate allegations of criminal misconduct:

! With adequate resources, it should affirmatively propose alternative regulations in
the broader consumer interest.

! It should be authorized to review the nexus between barriers to entry and the market



11SB 827 (Greene) (Chapter 759, Statutes of 1997) may have created such a structure.  An example of new
regulation issues would include the creation of new services and jobs  — e.g., independent legal technicians licensed
in specific non-complex subject areas (such as immigration, consumer bankruptcy, or landlord-tenant) to provide legal
services to consumers who are  unable to afford licensed attorneys.

12This, obviously, is easier said than done; however, it merits serious consideration.  Regulatory agencies could
be funded on a “block grant” basis, similar to the “Mega-Item” procedure now funding many categorical education
programs.  Funds would be collected at about 10% over current levels to assure funding for DCA general consumer
protection activities.  Since consumers bear these costs as an industry-wide tax (or pass-through assessment), funds
should be allocated consistent with consumer interests and priorities.  Fees should be adjusted occasionally to
approximate costs incurred to police services affecting particular consumers.  Under this pattern, public officials decide
where regulatory resources are needed rationally, and then can adjust assessments between consumers of respective
industries.  Currently, the budgetary policy is turned on its head — industries being regulated are able to claim that they
finance their own regulation, and are often given de facto veto power over resource increases before the legislature.
Regulation is now guided by fee levels dictated before-the-fact by industry.  This Commission recognized this
regrettable dynamic in 1979.  Little Hoover Commission, Comments and Recommendations Regarding Professional
and Business Licensing (January 1979) at 12.
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flaw which justifies regulation (and, specifically, licensing) in the first place, and
should have the authority to compel their alteration.

! The above charge (the authority to challenge regulatory requirements which have
little consumer benefit) should also include a concomitant charge to require the
adoption of testing and retesting in the specific areas where consumers rely upon the
skills of tradespersons and professionals, and incompetence portends irreparable
harm.

! DCA should have access to a permanent joint legislative oversight committee
covering the state’s regulatory structure and should consider on an ongoing basis
deregulation and new regulation issues.11

! The financing of occupational licensing agencies should be altered to disconnect
licensing fees from spending in a manner which disaggregates revenue from industry
control and proprietary claim.12

Summary.  The Department of Consumer Affairs is caught between a rock and a hard place.
It has been delegated a broad, affirmative, pro-competition consumer protection mandate, but no
funding to carry it out.  It has access to money, but that money is statutorily earmarked for other
purposes, and its use for general consumer protection activities is legally questionable.  The
Department has done as much as it can with what it has been given.  If the state reasonably expects
more, DCA must be given more.  Consumers need more, and deserve more.

Sincerely,

Julianne D’Angelo Fellmeth
Administrative Director


