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Good afternoon.  My name is Julianne D’Angelo Fellmeth and I am the Administrative Director
of the Center for Public Interest Law (CPIL) at the University of San Diego School of Law. 
CPIL monitors state monitor agencies that regulate business, professions, and trades — including
the Medical Board of California (MBC).

In that capacity, I have attended Medical Board meetings for 20 years.  I have watched MBC
attempt to administer the Diversion Program for substance-abusing physicians for 20 years.  

In 2003, I was appointed to the post of Medical Board Enforcement Monitor, and I was charged
with analyzing the Board’s Diversion Program as part of that project.

My team and I released two reports, the first of which criticized the Diversion Program for failing
in its primary mission — it fails to adequately monitor physicians who abuse alcohol and/or
drugs.  The report also criticized the Medical Board and its Division of Medical Quality for
failing to properly oversee and administer the Diversion Program.

I want to take a moment to clarify exactly what the Diversion Program is.  You just heard from
representatives of the Bureau of State Audits (BSA); they mentioned problems concerning
“missing documentation,” and you might be tempted to think that BSA and the Enforcement
Monitor are making a big deal out of some missing unimportant paperwork.  However,
paperwork is essential to the functioning of the Diversion Program.

The Diversion Program is not a “treatment program” or a “rehabilitation program.”  It is a
monitoring program.  It enters into a contract with its participants in which the participant agrees
to certain conditions.  Then it surrounds the participant with monitoring mechanisms —
including random drug testing; required group meeting attendance; regular observation by
Program case managers; and quarterly reporting by “worksite monitors,” treating
psychotherapists, and group meeting facilitators.

It is supposed to receive information from all of those monitoring mechanisms, review that
information, and determine whether the participant is complying with the terms and condition of
his Diversion Program contract.

To the extent the Program is not receiving information from those monitoring mechanisms, it is
less effective at detecting violations of the contract – for example, relapse into drug/alcohol use.

To the extent the Program doesn’t even know it is not receiving information from those
monitoring mechanisms, then we’re all in trouble.  That’s what we found 2-1/2 years ago, and —
to a somewhat lesser extent — that’s what BSA has continued to find over the past six months.



We were not the first to issue this critique.  The former Office of the Auditor General issued a
series of three audits from 1982-1986 identifying the exact same problems.  Eighteen years later
when we issued our first report, very little had changed – in a program that is of vital importance
to the public.

I’d like to take a minute to emphasize who we are dealing with here.  We are dealing with
physicians — physicians who are addicted to and are using and abusing alcohol and drugs;
physicians who require, for safe practice, unimpaired motor skills and unimpaired professional
judgment; physicians for whom even one minute of impaired practice can mean irreparable harm
to patients.   And patient safety is the paramount priority for the Medical Board and the Diversion
Program.

Patients cannot protect themselves from substance-abusing physicians who are in this Program.  

So patients are entirely dependent on this Program to adequately monitor these physicians, detect
relapse and pre-relapse behavior, and remove impaired physicians from medical practice. 

There is no room for error in this program.

But there have been significant errors and lapses in the functioning of this program throughout its
27-year existence — and those have been repeatedly identified in four (now five) external audits.

In our two reports, we made a total of 22 recommendations regarding the Diversion Program —
ranging from the philosophical to the structural to the operational.

For its part, the Legislature in 2005 placed a sunset date on this program, in order to give the
Board one last chance to overhaul this program.  And it required the Bureau of State Audits to
come in and do a performance audit to assess the changes made by the Board and the
performance of the Program.

You now have that audit issued on June 7, 2007 — and it confirms what we found and that much
of what we found is still happening.  

Despite the influx of new staff and new money, BSA found that (1) the Program’s monitoring of
participants remains “inconsistent,” (2) its oversight of drug testing — which is the most
important objective determinant of whether participants are complying with their contracts — is
“inadequate,” and (3) neither the Medical Board nor the Board’s Diversion Committee are
providing sufficient oversight of the Program.  

I am particularly appalled that 26% of the drug tests administered by this Program are still not
administered on the random date chosen by a computer, but are instead manipulated either by 

(A) participants who claim they are “on vacation” or simply miss a drug test — sometimes with
no consequences, or by 



(B) local urine collectors who continue to move tests off weekend days (which is what the
computer dictates) to Tuesdays.  This latter practice is an abuse that we specifically identified in
our reports — it allows participants to anticipate when they will be tested and alter their behavior
accordingly.  This is absolutely unacceptable.

I am also horrified that BSA found that the Program does not even comply with its own policy
regarding immediate removal from medical practice of participants who test positive.  Of 13
physicians who tested positive and who should have been removed from work immediately by
the Program pursuant to the Program’s own policy, only three physicians were immediately
removed.  That is also unacceptable.

I want to be fair.  I have respect for the staff and Board members who did not create these
problems — but who inherited them and who have acted in good faith to try to correct them.  The
BSA audit does reveal a tightening-up of many operational aspects of this Program; the gaps and
errors and inconsistencies appear to be happening less frequently — but, again, this Program has
no room for error.

There are three points that I’d like to discuss with you.

FIRST: The pace of the Board and its Diversion Committee to address these issues has
been unsatisfactory.

We made a total of 22 recommendations in our two reports.  In the 18 months since our final
report, and based on the new information in the State Auditor’s report, the Medical Board and its
Diversion Program have the following record:

* The Board has adopted three of our recommendations — they’ve added new staff (but I think
an argument can be made that they have not added sufficient new staff), overhauled the computer
system in which Diversion Program data is tracked, and disbanded the Liaison Committee and
replaced it with an advisory committee

* They have discussed and rejected two of our recommendations

* They have wholly failed to even discuss 10 of them — including our recommendation that the
program come up with enforceable criteria for termination from the program, and a mechanism
that would allow not just termination from the program but suspension of the license for repeat
offenders who repeatedly enter and flunk out of the Program due to relapse and other
noncompliance.  

* They have superficially discussed and taken partial or incomplete action on seven of them.  

So the Board and the Program have taken action on only 5 of our 22 recommendations — even
under a sunset date.



They have not even produced a new policy and procedure manual — which we insisted on in our
2004 report because we found that the old one was at least six years out of date to the point
where it was obsolete.  For six months now, we have been told that the new procedure manual
has been drafted, and it is awaiting review by legal counsel — but it has not even been reviewed
by the Board’s Diversion Committee.  And I guarantee you that it will include policy on
important issues raised by BSA on which there is no consensus, such as the appropriate Program
response to relapse.

To be fair, overhauling the Diversion Program is not the only thing the Medical Board has had to
do in the past two years.

However, in my observation, the Board and the Committee have failed to proceed with any sense
of urgency to address most of these issues.  I’ve watched 25 boards for 20 years.  In times of
crisis, they act with urgency.  They meet monthly if necessary.  They redirect staff to the problem
area.  Here, the Medical Board’s Diversion Committee has met for one hour per quarter since the
release of our reports — that’s four hours per year.  That is clearly insufficient to address the
large number of complex issues that have been repeatedly brought to the Committee’s attention.

Secondly, MBC has failed to draft any legislation or regulations to establish enforceable
standards for the Diversion Program.

BSA audited the operational aspects of the Diversion Program — the internal controls that are
used to monitor participants — and found many of them to be inadequate.

Neither BSA nor MBC have focused on one of our chief concerns: This Program still lacks
enforceable and meaningful statutes and regulations to guide its actions and decisionmaking.

Its statutes are skeletal.  Its regulations are nonsubstantive regurgitations of the statutes.  In
response to our InitialRreport almost three years ago, MBC has not drafted one statute or one
regulation to strengthen this program, or even completed that policy/procedure manual.

No enforceable statute or regulation sets standards for:

(1)  the Program’s monitoring mechanisms (drug testing, group meeting attendance, worksite
monitoring and reporting, and reporting by treating psychotherapists) – these monitoring
mechanisms are not even mentioned in any statute or regulation;

(2)  the Program’s required response to relapse — and there is no agreement on this.  Should a
relapsing physician be removed from work?  When?  Immediately?  Within two days?  Fourteen
days?  Should he be required to enter inpatient treatment?

(3) meaningful standards for termination from the Program; and 

(4) a mechanism to suspend the license in cases of repeated relapse.



There are simply no enforceable standards or expectations to which Program participants and
staff are consistently held.  And they seem to like it that way — their decisions are very case-by-
case.

But that does not protect patients.  It doesn’t even protect Program participants.  BSA did not
mention this in its audit, but two Program participants died of drug overdoses in January 2006. 
None of the Diversion Program’s monitoring mechanisms detected any pre-relapse or relapse
behavior immediately preceding their deaths.  In one case, there had been a recent relapse, but —
because no statute or regulation or policy requires immediate inpatient treatment after relapse —
a decision was made not to require this participant to enter into treatment.  That treatment might
have saved his life.  The Diversion Committee discussed this issue for about 15 minutes at its
May 2006 meeting, but made no decision — and has never again discussed the matter.

My final point: It’s been 27 years.  This Program has been the subject of five external audits,
and serious problems were found in all five.  Not one of those failed audits has resulted in any
statutory or regulatory change to improve this Program.   It’s time to stop studying this Program. 
It’s time to either fix it or eliminate it.  You have a number of options:

(1) You can abolish it.  There is a very serious question – especially given the intractable
problems that the Medical Board has not successfully addressed – whether this Program should
continue to exist.  The Medical Board could do what other boards that don’t have diversion
programs do: it could suspend or revoke licenses of impaired licensees, until the licensee can
prove sobriety and a commitment to a sober lifestyle.

(2) You could continue it but move it to another agency – e.g., the Department of Consumer
Affairs, the Attorney General’s Office, or the Office of the Inspector General.  MBC does not
seem to have the capability to oversee this complex program.

(3) You could continue it, but outsource it to the private sector the way every other DCA agency
that has a diversion program does.

(4) You could continue it within the Medical Board.  If you do that, I strongly recommend that
you codify in statute the following reforms:

(A) a required Program response to relapse;

(B) meaningful criteria for mandatory termination from the Program;

(C) a mechanism for the suspension of a license for repeated relapses;

(D) as recommended by BSA, you should prohibit the Program from reducing its monitoring of
parrticipants who are not in compliance with their documentation requirements;

(E) required BSA audit of the Program every two years.



(F) Additionally, if you continue this program, I strongly suggest that you require MBC to
perform a study and submit a report to the Legislature on alternatives to the use of local urine
collectors as part of the Program’s drug testing program.   In this era of breathalyzers and
electronic ankle bracelets that can detect alcohol consumption, the continued use of local
businesses to collect urine samples seems like a very unsophisticated and inefficient way of
doing drug testing.  They introduced opportunities for delay, error, and mischief; they are not
state employees, so are not as accountable as they might otherwise be; they continue to refuse to
test on the random dates specified by the Program; and they refuse to file incident reports when
Program policy requires them to do so.

I would also require the Board to commission a study of the effectiveness of the Diversion
Program.  The Program touts a “75% success rate,” but that simply means that 75% of the
physicians who have entered it have managed to “successfully complete” it by demonstrating
three years of continuous sobriety.  You should know that the Medical Board does no
postgraduate tracking of its Diversion Program participants whatsoever (whether they have
successfully or unsuccessfully completed the Program); so it has no idea whether those
physicians are safely practicing medicine or have died from a drug overdose.  As one indication
of its effectiveness, I can tell you that approximately 10% of the 60 participants we looked at in
2004 had previously “successfully completed” the Program, and another 10-15% had previously
“unsuccessfully completed” the Program.

And in response to your question, Senator Aanestad, about whether any Diversion Program
participant has ever caused patient harm, I do not want to wait for patient harm before fixing or
abolishing this program.  Patient endangerment, not patient harm, should be the test.  When we
did our Enforcement Monitor audit in 2004, we found an uncomfortable number of cases
reflecting the following scenario:  A physician is participating in the Diversion Program, and is
subject to the Program’s monitoring mechanisms.  He is permitted by the Program to practice
medicine, and he is practicing at a hospital.  The hospital suspects drug diversion from its supply,
and performs a routine pharmacy audit.  The audit reveals missing drugs, and the hospital focuses
on the Diversion Program participant.  The hospital tests the participant while he is on duty.  He
tests positive for drug use while on duty practicing medicine.  He later confesses to his employer
that he has been diverting drugs from the hospital’s supply and using while on duty for months –
yet none of the Diversion Program’s monitoring mechanisms detected this relapse and/or his
practice under the influence.  This is unacceptable.

Thank you for the opportunity to present this testimony.
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