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February 26, 2013

Honorable Curren Price, Chair
Senate Committee on Business, Professions, and Economic Development
State Capitol, Room 2053
Sacramento, CA 95814

Honorable Rich Gordon, Chair
Assembly Committee on Business, Professions and Consumer Protection
1020 N Street, Suite 3013
Sacramento, CA 95814

re: Sunset Review of Medical Board of California

Dear Senator Price, Assemblymember Gordon, and Members of the Committees:

The Center for Public Interest Law (CPIL) respectfully submits the following testimony
relevant to the Committees’ sunset review of the Medical Board of California (MBC).  CPIL
proposes retention of the Board, but makes the following major recommendations:

� The sunset dates in Government Code sections 12529, 12529.5, and 12529.6 should
be removed.   Sections 12529 and 12529.5 create the Health Quality Enforcement
(HQE) Section in the Attorney General’s Office, a unit of prosecutors which — for
over 20 years — has specialized in prosecuting disciplinary actions for the Medical
Board and other health care provider licensing agencies.  There is no dispute that the
creation of HQE in 1991 has enabled its attorneys to learn the Medical Practice Act,
MBC’s regulations, and other standards of professional conduct for physicians, and
has resulted in higher-quality prosecutions of errant physicians on behalf of MBC.
Enacted in 2005, section 12529.6 requires MBC and HQE to use the “vertical
enforcement” (VE) method of investigating and prosecuting MBC disciplinary
matters — the method used by literally every other law enforcement agency that
investigates and prosecutes factually and legally complex matters.  MBC/HQE’s use
of VE has led to higher-quality enforcement decisionmaking, more serious discipline,
and faster case cycle times in many kinds of cases.  Both HQE and VE should be
preserved, and their sunset dates should be removed so that no one perceives they are
temporary experiments.



 The series by Lisa Girion and Scott Glover is entitled Dying for Relief, LOS ANGELES
1

TIMES.  The main individual articles are Legal Drugs, Deadly Outcomes (November 11, 2012);
Reckless Prescribing of Narcotics Endangers Patients, Eludes Regulators (December 9, 2012);
Rogue Pharmacists Feed Addiction (December 20, 2012); CURES: An Unused Tool (December 30,
2012). 
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� Although MBC’s public disclosure policy (now codified in statute and regulations)
is fairly expansive compared to the public disclosure policies of other occupational
licensing boards (and justifiably so), the Enforcement Monitor recommended some
improvements to better protect the public in 2004.  In 2008, the independent
California Research Bureau (CRB) issued a report recommending that MBC expand
its public disclosure practices in several respects: (1) the existing ten-year limit on
Internet disclosure of several categories of information (Business and Professions
Code section 2027(c)(1)) should be eliminated in favor of permanent disclosure of
past disciplinary actions, citation/fine actions, administrative actions, and malpractice
judgments, arbitrations awards, and settlements; and (2) because “past malpractice
payouts are significantly predictive of future MBC disciplinary actions,” the CRB
expressed support for a relaxation of Business and Professions Code section
803.1(b)(2)(A), which limits MBC to disclosing medical malpractice settlements
only where a physician in a “low-risk” specialty has suffered three settlements
exceeding $30,000 in a ten-year period, or where a physician in a “high-risk”
specialty has suffered four settlements exceeding $30,000 in a ten-year period.  Since
2003, these restrictions have limited MBC to disclosing the settlements of only 78
physicians (out of over 100,000 practicing medicine in California today).  CPIL
supports CRB’s recommendations, which promote informed patient choice and are
consistent with MBC’s paramount priority of public protection, and urges the
Legislature to explore them.

� In November and December 2012, the Los Angeles Times published a series of
articles concerning the incidence of prescription drug overdose deaths in four
Southern California counties during a five-year period (2006–2011).   The Times1

issued Public Records Act requests to coroners’ offices in these four counties for
autopsy reports on individuals whose cause of death had been identified as an
overdose of prescription drugs, and compiled a database of over 3,700 such deaths
during the five-year span.  In almost 50% of those cases, drugs for which the
deceased had a prescription were the sole or a contributing cause of death.  From its
database, the Times identified 71 physicians whose prescribing practices have
resulted in 298 deaths — each of those 71 physicians prescribed drugs to at least
three patients who died.  Four of those doctors had 10 or more patients who fatally
overdosed.  Although five of these 71 physicians have been convicted or are awaiting
trial on criminal drug offenses, the vast majority of the other 66 physicians with
multiple patient deaths due to prescription drugs they prescribed have clean Medical
Board records.



 Julianne D’Angelo Fellmeth and Thomas A. Papageorge, Initial Report of the Medical2

Board Enforcement Monitor (November 1, 2004) (hereinafter “Initial Report”); Julianne D’Angelo
Fellmeth and Thomas A. Papageorge, Final Report of the Medical Board Enforcement Monitor
(November 1, 2005).

 Bus. & Profs. Code § 2229(a); see also id. at §2001.1.3

 Id. at §§ 2229(c); 2001.1.4
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The fact that no government agency at any level has compiled (or has ever attempted
to compile) the data accumulated by the Times is in and of itself appalling.
Additionally, in its series, the Times made several findings about the Medical Board
that are shocking.  For example, MBC has fewer enforcement staff today than it did
a decade ago (yet the number of physicians it must police has risen by 17%).  Further,
MBC opens 40% fewer investigations than it did a decade ago. Also, it is unclear
whether MBC even knows about these deaths because it has no mechanism to detect
them.  Below, CPIL recommends a series of interconnected reforms to address the
findings of the Los Angeles Times.  Some of them directly affect the Medical Board,
which makes their consideration during MBC’s sunset review appropriate; others
affect multiple health care licensing boards which are not currently being reviewed
— but these reforms simply cannot wait.

Center for Public Interest Law

CPIL is a nonprofit, nonpartisan academic and advocacy organization based at the University
of San Diego School of Law.  For 32 years, CPIL has studied occupational licensing and monitored
California agencies that regulate business, professions, and trades, including the Medical Board and
other Department of Consumer Affairs (DCA) health care boards.  CPIL’s expertise has long been
relied upon by the Legislature, the executive branch, and the courts where the regulation of licensed
professions is concerned.  For example, after numerous reports of problems at MBC’s enforcement
program were published in 2002, the DCA Director appointed me to the position of MBC
Enforcement Monitor.  Over a two-year period, I directed an in-depth investigation and review of
MBC’s enforcement and diversion programs.   My team published two reports containing 65
concrete recommendations for reform.   At least three pieces of reform legislation (SB 231 in 2005;2

SB 1438 in 2006; AB 1127 in 2011) have been enacted in response to our reports, mirroring many
of our recommendations.

The Purpose — and Promise — of MBC’s Enforcement Program

As a threshold matter, the highest priority for the Medical Board in exercising its
enforcement jurisdiction is public protection.   Whenever public protection and some other interest3

sought to be promoted are inconsistent, “protection shall be paramount.”   Indeed, it is difficult to4

fathom a more dangerous licensee than a physician who is incompetent, negligent, reckless, or
impaired and who retains an unrestricted license to practice medicine.



 See note 8.5

 Initial Report, see note 2, at 17 (“The Evolution of MBC’s Enforcement Program”).6

 BMQA’s name was changed to “Medical Board of California” in AB 184 (Speier) in 1989.7

 Despite the number of reforms to BMQA’s enforcement structure, AB 1 codified an8

unfortunate limitation on the Board’s enforcement authority. New Business and Professions Code
section 2372.1 directed the Board to “wherever possible” take disciplinary action calculated to aid
in the rehabilitation of a physician. “It is the intent of the Legislature that [the board] seek out those
certificate holders who have demonstrated deficiencies in competency and then take such actions as
are indicated, with priority given to those measures, including further education, restrictions on
practice, or other means that will remove such deficiencies as are found from the evidence.” As noted
above, that language has been repealed and the Legislature has clarified that public protection is the
Medical Board’s “highest priority”; “where rehabilitation and protection are inconsistent, protection
shall be paramount.”  Bus. & Profs. Code § 2229(c).
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This “public protection mandate” for the Medical Board was not always the case.   Nor was5

the mere existence of a meaningful Medical Board enforcement program to protect patients from
dangerous physicians.  As outlined in detail in Chapter IV of the MBC Enforcement Monitor’s Initial
Report,  MBC’s modern-day enforcement program was first created in a 1975 special session with6

the enactment of AB 1 (Keene), the so-called “Medical Injury Compensation and Reform Act”
(MICRA).  In response to organized medicine’s claim that medical malpractice premiums were
“skyrocketing ... and resulting in a potential breakdown of the health delivery system, severe
hardships for the medically indigent, a denial of access for the economically marginal, and depletion
of physicians such as to substantially worsen the quality of health care available to citizens of this
state,” the Legislature and four sets of stakeholders — physicians, lawyers, insurance companies, and
patients — developed a single bill to address three issues: tort reform, medical quality control, and
insurance regulation.

MICRA’s tort reform provisions cap non-economic damages (such as pain and suffering) in
medical malpractice actions at $250,000; limit the contingency fee that plaintiff’s counsel may
charge in medical malpractice actions, and impose a number of other disincentives to the filing of
medical malpractice actions.  Most of these limitations remain on the books today; the $250,000
noneconomic damages limitation has not been adjusted since 1975.

With the understanding that establishing a cap on the financial liability of doctors and
insurers would (to some degree) remove a financial incentive for careful practice, and in exchange
for this unprecedented concession to physicians and the insurance industry, the Legislature agreed
to accept MICRA only in exchange for dramatically enhanced regulation of physicians — with an
emphasis on policing the quality of medical care provided and the removal of incompetent and
negligent physicians from the marketplace.  Thus, in the MICRA bill, the former Board of Medical
Examiners was transformed into the Board of Medical Quality Assurance (BMQA),  which included7

a dedicated enforcement arm consisting of a panel of BMQA members charged with vigorously
enforcing the Medical Practice Act.   The passage of the MICRA bill eventually led to the creation8



 Although the California Medical Association (CMA) agreed to accept a substantially9

enhanced Medical Board enforcement program during the 1975 MICRA negotiations, its cooperation
in building such a program has been elusive at times over the past 40 years.  The sole source of
funding for the Board’s enforcement program is physician licensing fees.  The Board needed
substantial fee increases in order to implement the reforms required by MICRA (from $20 per year
in 1976, to $145 per year in 1989, to $200 per year in 1991, to $240 per year in 1992, to its current
level of approximately $400 per year in 2006), and CMA’s frequent opposition to proposed fee
increases has blocked, delayed, and/or resulted in watered-down reforms.  And, over the past 40
years, most of these reforms and fee increases necessary to implement them have been prompted not
by internal Board resolve but by external public scandals, government audits, and newspaper /
consumer group exposés.  Chapter IV and Appendix B of the Initial Report, see note 2, catalog
approximately 20 such external forces that have forced CMA (and often the Medical Board itself)
to relent and accept internal reforms to the Board’s enforcement program.

 SB 2375 (Presley) (Chapter 1597, Statutes of 1991); SB 916 (Presley) (Chapter1267,10

Statutes of 1993); SB 609 (Rosenthal) (Chapter 708, Statutes of 1995); AB 103 (Figueroa) (Chapter
359, Statutes of 1997); SB 16 (Figueroa) (Chapter 614, Statutes of 2000); SB 1950 (Figueroa)
(Chapter 1085, Statutes of 2002); SB 231 (Figueroa) (Chapter 674, Statutes of 2005); SB 1438
(Figueroa) (Chapter 223, Statutes of 2006); SB 1441 (Ridley-Thomas) (Chapter 548, Statutes of
2008); SB 1172 (Negrete McLeod) (Chapter 517, Statues of 2010); AB 1127 (Brownley) (Chapter
115, Statutes of 2011). 

 Medical Board of California, 2011–12 Annual Report (October 1, 2012).  CPIL11

acknowledges that some of these numbers show improvement over prior years, and some of them
are due to factors beyond the Board’s control (including almost continuous hiring freezes and/or
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of an investigative staff within BMQA and the gradual enactment of substantive and procedural
legislative and administrative reforms intended to strengthen the enforcement program relied upon
to replace full civil damages in the courtroom to which every other kind of plaintiff as against every
other kind of defendant is entitled.  9

It would be one thing if we could today — almost 40 years after MICRA’s enactment —
point to the existence of a vigorous and rigorous Medical Board enforcement program that promptly
and decisively removes dangerous physicians from the marketplace so they cannot injure patients
whose civil remedies are then limited by MICRA.  However, such a program does not exist (yet
MICRA does).  After over two decades of persistent advocacy before the Board and almost a dozen
CPIL-sponsored or supported legislative efforts to improve multiple aspects of the Board’s
enforcement and diversion programs,   it still takes the Medical Board an average of 2.32 years to10

reach a final decision in a disciplinary action — during which time 90% of accused physicians
remain free to practice in unrestricted fashion.  During 2011–12 — a year in which the Board
received over 6,900 complaints about physicians, 741 reports of medical malpractice payouts, 68
reports of criminal charges against and/or convictions of physicians, and 114 reports of adverse peer
review actions against the privileges of California physicians — the Board took a total of 393
disciplinary actions (including all outcomes) and 28 interim suspension orders (ISOs) suspending
or restricting a license pending the conclusion of the lengthy enforcement process.   As noted by the11



furloughs of MBC enforcement staff, incomprehensible budget cuts to an agency funded not by the
general fund but by physician licensing fees, travel restrictions, etc.).

 Initial Report, see note 2, at Chapter IV, pages 19, 54.12

 The deficiencies of the pre-VE “hand-off prosecution process” are described in detail in13

the Initial Report at 130–34.

 Center for Public Interest Law, Physician Discipline in California: A Code Blue14

Emergency (1989).
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Los Angeles Times, the Board has fewer enforcement staff today than it did in 2001, and it opens
40% fewer formal investigations than it did in 2001.  Yet MBC has 17% more physicians to police
than it did in 2001.  These numbers do not reflect a vigorous and decisive enforcement program
capable of protecting patients from the irreparable harm that can be caused by a physician who is
incompetent, negligent, reckless, or impaired.  

As noted in the MBC Enforcement Monitor’s Initial Report,  the promise of MICRA has not12

been fulfilled:  “The 30-year history of events surrounding the Medical Board’s enforcement
program is the story of repeated promises of balanced medical regulatory reform — promises that
have not been fully realized....”  While patients have been denied full compensation in medical
malpractice actions for almost 40 years, they are still waiting for the other part of the MICRA
“bargain” — a rigorous, properly-resourced, fully-staffed, decisive Medical Board enforcement
program that makes prompt and high-quality disciplinary decisions that are fair to physicians and
protective of the public.

The Health Quality Enforcement Section and Vertical Enforcement

A major issue to be evaluated during MBC’s 2013 sunset review is the continuation of the
“vertical enforcement” (VE) method of investigation and prosecution that was the centerpiece
recommendation of the MBC Enforcement Monitor contained in SB 231 (Figueroa) (Chapter 674,
Statutes of 2005) — a bill that was supported by both the Medical Board and the Attorney General’s
Office.  Prior to VE, MBC investigators unilaterally — with little or no legal guidance —
investigated complaints and “handed off” supposedly-completed investigations to HQE prosecutors
who had had no role in designing the investigation, no ability to review the evidence as it came in
(and adjust the investigative design, if necessary, or simply close the case), no ability to participate
in the selection of the expert witness (if needed), and had no subsequent investigative assistance.13

Since January 1, 2006, Government Code section 12529.6 has required early MBC investigator /
HQE prosecutor interaction on most complaints that are referred to an MBC district office for
investigation.  Under VE, such complaints must be simultaneously assigned to an investigator and
a prosecutor who will jointly design the investigation, which must proceed under the direction of the
prosecutor.  Under VE, the prosecutor learns the case as it is being built and is available for
assistance in securing medical records, physician interviews, and selection of the expert witness.

As stated in our Initial Report, the goals of VE — which CPIL has been urging since 198914

— are to improve the overall quality of investigations, prosecutions, and decisionmaking throughout



 Initial Report, see note 2, at 136–38.15

 Those data include a 20% decrease in overall investigative timeframes (from 324 days in16

2007–08 to 264 days in 2011–12) and — among others — the following positive data markers since
the inception of VE in 2006: 47% more cases referred to HQE, 49% more license
restrictions/suspensions pending conclusion of the matter, 35% more revocations, and 26% more
disciplinary outcomes.
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the process; enable earlier recognition of complaints which merit ISO treatment or, conversely, the
earlier closure of investigations where the Board will not be able to sustain its burden of proof;
improve the continuity of teamwork throughout the life of the case (including critically important
participation by the investigator in post-referral, pre-hearing, and hearing activities); and to reduce
stubbornly lengthy case processing timeframes — all of which benefits both patients and subject
physicians.

VE is not a new or radical concept.  In fact, it is routinely used by almost every law
enforcement agency at every level which investigates and prosecutes factually complex matters.  In
our Initial Report, we described numerous agencies on the federal, state, and local levels that
successfully use VE for specialized or complex law enforcement matters.   However, the concept15

was new to MBC investigators and HQE prosecutors, and the two agencies struggled to implement
it in its early years.  It is no secret that, to this day, many MBC investigators dislike VE and would
prefer to revert to unilateral investigations that they control.  

During this sunset review, MBC was expected to submit a full sunset review report on
November 1, 2012 — including significant data on VE from which the Legislature, the
Administration, and the public could meaningfully evaluate VE.  MBC did submit a report on
November 1, 2012, but that report included only overall enforcement program data from January 1,
2006 to June 30, 2012.   In its November 2012 report, the Board promised a “thorough review” and16

“complete report” of statistics focusing solely in cases processed via VE “in the Spring of 2013.”

At this writing, MBC has yet to issue that supplemental report.  At its January 31-February
1, 2013 meeting, the Board reviewed a draft of the supplemental report; according to staff’s data,
certain kinds of cases benefit from VE treatment (solely in terms of case cycle times), including all
interim suspension order (ISO) cases and complaints alleging gross negligence.  However, in the
draft supplemental report, staff recommended that VE be confined to three kinds of cases: (1) sexual
misconduct cases, (2) physical / mental health cases, (3) peer review cases where MBC has received
a report under Business and Professions Code section 805.  At that meeting, Medical Board did not
vote on whether to accept the report and submit it to the Legislature; instead, it appointed a two-
member subcommittee to review the VE data and staff’s recommendations, and delegated authority
to that two-member subcommittee to determine what would be in the final report.  Noting that HQE
and MBC had not coordinated on their compilation of the data or their recommendations in the
report, Board members encouraged staff of MBC and HQE to meet and attempt to reach a “joint
recommendation” on the fate of VE that would be acceptable to both.  
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Although it is unclear what the Board will recommend in its supplemental report, CPIL
respectfully submits the following comments on the data in MBC’s reports and on VE generally:

(1) The data in MBC’s draft 2013 supplemental report simply compare pre-VE to post-VE
timeframes for various stages of the enforcement process.  Although these timeframes coincide
exactly with the rise and fall in the number of filled-vs.-vacant MBC investigator positions described
in detail in MBC’s November 2012 report, no mention of that is made in the draft 2013 supplemental
report.  When VE began on January 1, 2006, MBC had 20% fewer investigators than it had five years
earlier.  By October 2011, the Board had a 25% vacancy rate in its investigative staff.  MBC cannot
simply present these data and imply that VE is the sole reason for them; a more likely reason that
case cycle times “spiked” between 2006–07 and 2001–12 is the staggering vacancy rate in MBC’s
investigative staff.  

(2) In addition to omitting discussion of the impact of the Board’s vacancy rate on the data
presented in the draft 2013 supplemental report, the Legislature should also be aware that MBC has
largely failed to meaningfully comply with the Legislature’s directive in SB 797 (Ridley-Thomas)
(Chapter 33, Statutes of 2008), an urgency bill intended to “enhance the vertical enforcement and
prosecution model” by adding new subsection (e) the Government Code section 12529.6:

(e) It is the intent of the Legislature to enhance the vertical enforcement and
prosecution model as set forth in subdivision (a). The Medical Board of
California shall do all of the following:

(1) Increase its computer capabilities and compatibilities with the Health
Quality Enforcement Section in order to share case information.

(2) Establish and implement a plan to locate its enforcement staff and the
staff of the Health Quality Enforcement Section in the same offices, as
appropriate, in order to carry out the intent of the vertical enforcement and
prosecution model.

(3) Establish and implement a plan to assist in team building between its
enforcement staff and the staff of the Health Quality Enforcement Section in
order to ensure a common and consistent knowledge base.

SB 797, an urgency bill, was enacted in 2008; yet the Board has never even discussed
(e)(2) above.  Although MBC and HQE have engaged in some “team building” activities over
the past five years (which might not be necessary if prosecutors and investigators were able to
work together in the same location as contemplated by subsection (e)(2)) and the Department of
Consumer Affairs’ development of the impending BreEZe computerized tracking system has
perhaps overcome the Board’s ability to meaningfully implement subsection (e)(1), it is fair to
say that the passage of SB 797 has not been a high priority for the Medical Board and proper
implementation of VE has suffered.

(3) Some of the timeframes measured by MBC in its draft 2013 supplemental report have
little or nothing to do with the VE process.  For example, Attachment E measures average time



 “The Legislature finds and declares that the Medical Board of California, by ensuring17

the quality and safety of medical care, performs one of the most critical functions of state
government.  Because of the critical importance of the board’s public health and safety function,
the complexity of cases involving alleged misconduct by physicians and surgeons, and the
evidentiary burden in the board’s disciplinary cases, the Legislature finds and declares that using
a vertical prosecution model for those investigations is in the best interests of the people of
California.”  Gov’t Code § 12529.6(a).

 Medical Board of California, Sunset Review Report 2012 (November 1, 2012) at 94.18

 Just as CPIL urges the Legislature to view the data on VE in the context of the19

staggering investigative vacancy rate that has plagued MBC over the past six years, CPIL also
acknowledges that VE alone is not solely responsible for the improvements in case processing
at MBC and HQE.  MBC — despite the excessive and (in our view) improper investigator
vacancy rates — has instituted a number of efficiency measures over the past few years that have
contributed to improving case cycle times (including its “aged case council” which focuses on
cases over one year old, and its efforts to open up communications with large hospitals and
medical groups concerning prompt response to MBC requests for medical records).  HQE has

9

from initiation of an investigation (or completion of an investigation) to submission of the matter
to an administrative law judge (ALJ) or receipt of the ALJ’s proposed decision.  This timeframe
has little to do with VE, and much more to do with the calendar of the ALJ, the subject
physician, the physician’s attorney, and the DAG prosecuting the case.

(4) CPIL opposes staff’s recommendation contained in the draft 2013 supplemental report.
VE should not be confined only to cases involving sexual misconduct, physical / mental health
issues, and peer review matters.  VE is designed to support the proper investigation and prosecution
of all complex cases; as noted above, it is used by almost every other law enforcement agency that
investigates and prosecutes complex cases.  In SB 231 (Figueroa), the Legislature recognized that
the complexity of most MBC physician disciplinary matters demands the use of VE.   The Medical17

Board itself contends that “the majority of cases that are transmitted to the district offices for
investigation are complex cases.”   At the very least, VE should be used actively and aggressively18

on all ISO cases and on all cases identified as “priority cases” for the Medical Board by the
Legislature in Business and Professions Code section 2220.08.

The use of VE has clearly benefitted MBC’s enforcement program.  Since its inception
in January 2006, the use of VE has contributed to — among other positive data markers — 47%
more cases referred to HQE; 49% more ISOs imposed (this is of critical importance); 35% more
revocations, and 26% more disciplinary outcomes.  CPIL believes that VE should be largely
retained for use on most “complaints ... referred to a district office of the board for investigation”
(Government Code section 12529.6(b)), and both MBC and HQE should pursue the proper
implementation of the directives in SB 797 (Ridley-Thomas) (2008) and implement other
methods of “enhancing” the VE model.19



recently proposed other changes — some of them legislative — that would require administrative
law judges to give priority to MBC/HQE hearings and expedite the subpoena enforcement
process in superior court.  All of these proposals should be explored.  There is no dearth of ideas
to improve the implementation of VE, but they require communication, collaboration,
cooperation, and a commitment to implementing the law requiring the use of VE.

 E. A. Jones III, Acting Senior Assistant Attorney General, Health Quality Enforcement20

Section, Attorney General’s Preliminary Response to MBC Sunset Review Report 2012 (January
24, 2013) at 8.

 Medical Board of California, Draft 2013 Supplemental Sunset Review Report (2013)21

at 21.
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(5) Having said that, CPIL agrees that the VE model could be streamlined and improved
in a number of ways.  First, some kinds of cases are not appropriate for VE treatment —
including criminal conviction cases.  HQE has suggested that conviction cases (which constituted
14% of MBC’s disciplinary output in 2011–12) need not be pursued via VE; CPIL agrees.
Second, CPIL also supports more consistent implementation of VE statewide; HQE has
presented data indicating that during the past three years, the imposition of serious disciplinary
action in cases handled by HQE’s Los Angeles offices (where over 25% of California physicians
practice and where attorneys have greater involvement during the investigative stage)  has been
consistently and significantly higher (up to 17% higher) than in other areas of the state.   As20

directed by the Legislature, VE should be implemented uniformly.  Third, CPIL notes that MBC
and HQE continue to track and report case cycle times differently — in ways that make each look
better than the other.  This is not teamwork.  This is a disconnect that is inconceivable six years
after the implementation of VE.  MBC and HQE should agree on a consistent method of tracking
and reporting case cycle times.

Finally, CPIL notes MBC’s complaint that VE (and its requirement that HQE deputies
attorney general (DAGs) oversee investigations) may be interfering with the DAGs’ ability to
assist in subpoena enforcement, which is often necessary to persuade subject physicians to turn
over requested medical records so that an investigation can proceed.   In this regard, CPIL21

suggests that HQE consider the formation of a small “strike force” of DAGs who do not have
demanding caseloads and who can specialize in subpoena enforcement in order to procure
needed medical records.  Subpoena enforcement is a discrete and separable function that is not
necessary for the lead or primary DAG to handle; those DAGs and the MBC investigator need
those medical records.  To expedite subpoena enforcement while allowing DAGs to focus on
their caseloads, it may be appropriate to create such a unit.

(6) In sum, CPIL believes that neither the existence of HQE nor its use of VE are “pilot
projects” or “experiments” any longer.  HQE has existed since 1991; VE has been used since
2006.  The sunset dates on the statutes creating HQE and VE should be removed.



 Medical Board of California, Web Site: About Us: Role (2013) (emphasis added).22

 Initial Report, see note 2, at Chapter XII (particularly pages 207–12).23

 Joint Legislative Sunset Review Committee, May 2002 Sunset Review Report on24

Medical Board of California (May 2002) at 18.
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MBC’s Public Disclosure Policy

MBC’s Web site contains a stark statement of the purpose of the Board: “The Medical
Board of California is a state government agency which licenses and disciplines medical doctors.
The Board provides two principal types of services to consumers: public-record information
about California-licensed physicians, and investigation of complaints against physicians.”22

As noted in the Initial Report of the MBC Enforcement Monitor, the Medical Practice
Act contains a set of complex, overlapping, and dizzying laws (primarily Business and
Professions Code sections 803.1 and 2027), supplemented by several MBC regulations
(specifically, section 1354.5, Title 16 of the California Code of Regulations), that create four
categories of information on physicians: (1) public information that must be posted on MBC’s
Web site; (2) public information that must be disclosed upon request but may not be posted on
MBC’s Web site; (3) public information that is known to MBC but is not disclosed; and (4) non-
public information known to MBC that is not disclosed.   Although the Board attempts to23

explain to consumers which types of information it discloses, which types it does not disclose,
and where to get some of the information it does not disclose, MBC should not be constrained
from disclosing truthful information about the people it has licensed as physicians.  That is
simply not consistent with MBC’s public protection mandate.  MBC should be a repository of
information about the physicians it licenses, and it should disclose — truthfully and accurately
— complete information about the disciplinary, hospital privileges, medical malpractice, and
criminal track record of all physicians licensed in California.  Adequate and accurate public
disclosure of adverse events in a physician’s professional life is especially important in light of
the fact that it still takes MBC an average of 2.32 years to complete an investigation and take
public disciplinary action against a license.

In conducting MBC’s last sunset review (2002), the Joint Legislative Sunset Review
Committee made the following observation: “A public program of disclosure that purports to
provide information a patient might find relevant about the history and record of a physician, but
which for whatever reason falls short, is worse than no disclosure program at all.... An
inadequate program of public disclosure leads a patient into an incorrect belief that no further
investigation of their physician is warranted.”    One result of the Board’s 2002 sunset review24

was the enactment of SB 1950 (Figueroa) (Chapter 1085, Statutes of 2002), which made two
major changes in MBC’s public disclosure policy — both of which should be revisited now that
they have existed for over ten years.  In particular, they should be revisited in light of (a) the
MBC Enforcement Monitor’s Initial Report (2004) and Final Report (2005), both of which
addressed public disclosure issues in detail in Chapter XIII; and (b) a 2008 report by the



 California Research Bureau, Brian R. Sala, Ph.D., Physician Misconduct and Public25

Disclosure Practices at the Medical Board of California (November 2008) (hereinafter “CRB
Report”).

 The full Medical Board supported a proposal to disclose all medical malpractice26

settlements over $30,000 (with an appropriate disclaimer) in May 2002 (while SB 1950 was
pending) and in February 2005 (while SB 231 was pending).

 Only malpractice settlements entered into on or after SB 1950's effective date —27

January 1, 2003 — may be disclosed by MBC.

 In section 1355.31, Title 16 of the California Code of Regulations, MBC has defined28

the following practice specialties as “high-risk” for purposes of medical malpractice settlement
disclosure: neurological surgery, obstetrics, orthopedic surgery, and plastic surgery.  All other
specialties are considered “low-risk.”
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California Research Bureau (CRB) on MBC’s public disclosure policy that was mandated by SB
1438 (Figueroa) (Chapter 223, Statutes of 2006).   This excellent report, now five years old, has25

never been the subject of legislative attention or action.

The first major change required by SB 1950 (Figueroa) mandated MBC — for the first
time — to disclose some medical malpractice settlements.  Although MBC welcomed the
requirement and had repeatedly supported the disclosure of all medical malpractice settlements
over $30,000 (which are required to be reported to MBC),  organized medicine would not accept26

that proposal.  From this disagreement resulted Business and Professions Code section
803.1(b)(2)(A), a cumbersome provision that classifies as public information (which must be
posted on MBC’s Web site for ten years) a pattern of settlements — defined as three settlements
of $30,000 or more within a ten-year period for doctors in “low-risk” practice specialties, or four
settlements of $30,000 or more within a ten-year period for doctors in “high-risk” practice
specialties.   Obviously, the $30,000 reporting threshold has been the subject of abuse for27

decades, and has resulted in numerous $29,999 settlements which will never be disclosed under
any circumstances.  Similarly, the “ten-year-period” requirement is easily manipulated by
physicians and their defense counsel to result in no disclosure of any settlement.  Indeed, from
January 1, 2003 to the present, the restrictions in section 803.1(b)(2)(A) have limited MBC to
disclosing the settlements agreed to by only 78 physicians in the past ten years (out of 100,000+
physicians licensed and living and practicing medicine in California today).  As with MICRA,
physicians are enjoying the fruits of their resistance while patients get the short end of these
restrictions — over the objection of the Medical Board.

Implementation of this complex statute initially required the Board to distinguish “low-
risk” specialties from “high-risk” specialties.   Additionally, the Board may not disclose the28

actual amount of any settlement; instead, before it may disclose any set of settlements, it must
perform additional work.  It must compute the number of California physicians practicing in a
particular specialty, the number of settlements into which those physicians entered in the prior



 Initial Report, see note 2, at 218.29

 CRB Report, see note 25, at 52 (emphasis added).30

 Only felony convictions and hospital disciplinary actions resulting in permanent31

termination of a physician’s privileges may remain on MBC’s Web site indefinitely.  Bus. &
Profs. Code § 2027(c)(2).

 CRB Report, see note 25, at 51.32
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ten-year period, and the average amount of the settlement — and it may then disclose not the
amount but only whether any particular settlement is “average,” “below average,” or “above
average.”  Finally, any disclosure of settlements must be accompanied by a lengthy disclaimer
about the value of settlement information.

CPIL believes that this statute is excessively cumbersome and fails to afford patients with
accurate and complete information about the track record of the person to whom they are
entrusting their very lives.  Complete malpractice information is available to every other
stakeholder.  “Insurers, hospitals and HMOs, and the Board itself demand, obtain, and rely upon
a physician’s complete malpractice history before determining whether to insure, grant privileges
to, or license that physician.  Only consumers are left in the dark.”   According to the CRB,29

“scholars estimate that about 90% of malpractice claims are settled out of court, implying that
settlement data could well be quite important to consumers.  Our statistical analysis indicates that
a doctor’s malpractice payout history is a significant predictor of his likelihood of facing future
disciplinary proceedings.  These two points strongly imply that current disclosure policies with
respect to malpractice payouts should be extended and improved, rather than reduced.”   As30

urged by the Medical Board itself in 2002 and again in 2005, CPIL believes that Business and
Professions Code section 803.1(b)(2)(A) should be amended to permit MBC to disclose all
malpractice settlements over $30,000.  

The second major change required by SB 1950 (Figueroa) was the addition of Business
and Professions Code section 2027(c), which limits the length of time that MBC may post public
information on its Web site.  Under this amendment, MBC must remove most public information
(including MBC disciplinary actions, other-state disciplinary actions, and malpractice judgments)
from its Web site once the information becomes ten years old.   This is an arbitrary and31

unnecessary requirement that will cause more paperwork for MBC and further dilute its
resources away from prompt investigation and prosecution of serious disciplinary matters.  Much
of the information now being removed from MBC’s Web site — ten years after its posting
pursuant to SB 1950 (Figueroa) — is public information.  MBC must disclose it to an inquiring
consumer upon request — which will undoubtedly prompt a deluge of requests for information
in addition to that which appears on the Board’s Web site.  How consumers will know to ask
MBC for such information, and how they will get it in time to make an informed decision about
their health care provider, is a mystery.  The CRB agrees that “the current ten-year (or shorter)
Internet disclosure limitations are counter-productive for the goal of public protection.”   CPIL32



 See note 1.33

 Indeed, in its December 9, 2012 article, the Times identified one physician — Dr.34

Carlos Estiandan — whom MBC began to investigate in 2004.  By the time MBC completed its
investigation sufficiently to seek and procure a restriction on Dr. Estiandan’s prescribing
authority in 2009, eight patients of Dr. Estiandan had died due to prescription drug overdose.
Eight patients died while MBC was investigating.
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urges the Legislature to remove the ten-year limit on the posting of public information on MBC’s
Web site.

“Dying for Relief”

The Legislature must respond in aggressive and comprehensive fashion to the findings
of the Los Angeles Times’ November/December 2012 series entitled “Dying for Relief.”   The33

incidence of prescription drug overdose deaths is an epidemic in the United States.  Obviously,
not all of these deaths are due to physician misconduct, but too many may be — and neither the
Medical Board nor the offending physician may even know that the physician’s prescribing
practices have led to multiple deaths.   CPIL suggests a multi-pronged and interconnected34

response to the Times’ findings:

(1) a reintroduction of SB 616 (DeSaulnier), an unsuccessful 2012 effort to impose a
small surcharge on license fees for all prescribers and pharmacists — these funds should
be earmarked as a secure funding source for the Controlled Substances Utilization
Review and Evaluation System (CURES), California’s prescription drug monitoring
program maintained by the Department of Justice under Health and Safety Code section
11165;

(2) a budget appropriation for CURES system upgrades/improvements and maintenance,
adequate CURES staffing to ensure that incoming data are mined for trends, and a
restriction on the transfer of or borrowing from these vital funds for another purpose;

(3) required coroner reporting of all deaths where prescription drug overdose is a cause
of death to CURES and to the Medical Board.  SB 62 (Price) is currently in print, but it
requires such coroner reporting only to MBC; CPIL suggests that the bill be amended to
requiring coroner reporting of prescription drug overdose deaths to CURES as well, to
enable law enforcement to connect the dots from prescriber to patient to drug/dosage to
pharmacist to death;

(4) the Legislature should revisit the changes made to Business and Professions Code
section 2241 by AB 2198 (Houston) (Chapter 350, Statutes of 2006).  Section 2241
previously contained a ban on prescribing narcotics to addicts except in very limited
situations. The Medical Board sponsored AB 2198 in response to receiving a “C” grade
on California’s prescribing laws by the Pain and Policy Studies Group at the University



 See Initial Report, see note 2, at Chapters VII (pages 129–40, 149) and XI (pages35

170–71 and 176).
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of Wisconsin at Madison.  In response to this study, in 2005 MBC created a Pain
Management Task Force consisting of Board members and representatives of the AG’s
Office, and AB 2198 was the result. The relaxation of this law appears to have opened
the door to the kinds of abuses reported in the Times;

(5) the number of MBC investigators should be increased to both restore all lost positions
and keep pace with the increased number of physicians in the state (over the past decade,
there has been a 17% increase in the number of physicians residing and practicing in
California with no corresponding increase in the number of MBC investigators);

(6) the MBC Enforcement Monitor’s recommendation that MBC investigators be
transferred to DOJ/HQE should be revisited.  This would permit true implementation35

of the VE model by employees within a single agency using a single computer tracking
system and co-located with their team members — these advances simply have not
occurred by SB 231's half-implementation of VE and MBC’s failure to implement the
changes made to Government Code section 12529.6(e) by SB 797 (Ridley-Thomas)
(2008);

(7) in non-emergency situations, prescribers should be required to query CURES before
prescribing narcotics, and pharmacists should be required to query CURES before
dispensing narcotics;

(8) the Legislature should consider a lower standard for an interim suspension order
(ISO) (and lengthier timeframes for the subsequent filing of an accusation) where the
Medical Board seeks to simply restrict controlled substances prescribing privileges
(rather than suspend the entire license).  Government Code section 11129 requires same
showing regardless of whether MBC is seeking a restriction or a suspension; and 

(9) the composition of the Medical Board should be changed to replace one or two
medical doctors with doctors of osteopathic medicine (DOs), and the Medical Board
should be merged with the Osteopathic Medical Board of California (OMBC).  There is
little or no legal distinction between scopes of practice for allopathic vs. osteopathic
physicians,  yet they are regulated by two different boards as a relic of long-past times
when allopathic physicians could and did discriminate against osteopathic physicians
simply because they were osteopaths. Those days are over and that kind of discrimination
is illegal.  Although OMBC was originally created by a 1922 initiative which could not
be amended by the Legislature, that has changed; the Legislature can amend the statutes
creating OMBC and regulating osteopaths, and OMBC long ago agreed to be part of the
Department of Consumer Affairs.  The Medical Board already conducts all investigations
and HQE conducts all prosecutions for the OMBC, which simply has too few licensees
to support a separate enforcement program.  At least one of the physicians highlighted
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in the Times series (Dr. Lisa Tseng) is an osteopath, and it took OMBC many years to
suspend her license.  These two boards and their enforcement programs should be
merged, and the new board should regulate both allopathic and osteopathic physicians
and surgeons.

CPIL appreciates your consideration of this testimony and these recommendations.  

Sincerely,

Julianne D’Angelo Fellmeth
Administrative Director
Center for Public Interest Law
University of San Diego School of Law
Former MBC Enforcement Monitor 2003–05

cc: Sharon Levine, MD, President, Medical Board of California
Linda Whitney, Executive Director, Medical Board of California
Denise Brown, Director, Department of Consumer Affairs


