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June 23, 2008

Itzel Berrio
Office of the Chief Trial Counsel
State Bar of California
180 Howard Street
San Francisco, CA 94105

re: Comments of the Center for Public Interest Law Regarding
Online Publication of Notices of Disciplinary Charges

Dear Ms. Berrio:

The Center for Public Interest Law (CPIL) strongly supports the proposal of the Office of the
Chief Trial Counsel to post Notices of Disciplinary Charges (NDCs) on the respondent attorney’s
member profile page on the State Bar’s Web site.  An NDC is public information that is provided
to an inquiring member of the public upon request; there is no reason why the State Bar — similar
to other important California occupational licensing agencies — should not make this information
accessible on its Web site to protect consumers.

CPIL is a nonprofit, nonpartisan academic and advocacy institute based at the University of
San Diego School of Law.  CPIL, which has monitored the State Bar’s regulatory activities for 28
years, publishes the CALIFORNIA REGULATORY LAW REPORTER, which covers the activities of 25
California agencies that regulate business, professions, and trades.   From 1987 to 1992, CPIL’s
Executive Director, Professor Robert C. Fellmeth, served as State Bar Discipline Monitor under
appointment by then-Attorney General John Van de Kamp and reporting to California Supreme
Court Chief Justice Malcolm Lucas.  CPIL served as the staff of the Monitor.  Our five-year inquiry
into the Bar’s discipline system produced eleven reports, some twenty rule changes, and two new
statutes — with the important partnership of five successive State Bar Presidents.  Those statutes
created the current State Bar Court and made other significant changes to the Bar’s disciplinary
decisionmaking process.

In addition to monitoring the State Bar, CPIL monitors most of the occupational licensing
agencies in the Department of Consumer Affairs (DCA), including the Medical Board, the Board of
Pharmacy, the Board of Accountancy, the Contractors State License Board, and two dozen others.
The disciplinary programs of all of those agencies are governed by the adjudication provisions of the



 One DCA agency is authorized to disclose pending complaints and investigations before1

a formal accusation is filed.  Under Business and Professions Code section 7124.6, the Contractors
State License Board is authorized to disclose on its Web site serious complaints (not minor ones, but
only those justifying the revocation or suspension of a license) that have been investigated
sufficiently to enable an enforcement supervisor to determine a “probable violation.”  Any disclosure
of such a complaint must be accompanied by a disclaimer — as the Chief Trial Counsel here
proposes — informing consumers that the complaint is still in the allegation and investigation stage.

 The Medical Board is required to post far more information about its physician licensees2

than the Bar is considering.  Under Business and Professions Code section 2027, the Medical Board
is required to post, on its Web site, information about current status of a particular physician’s
license, prior discipline by the Medical Board or another state’s medical board, felony criminal
convictions, misdemeanor criminal convictions that are the basis of an accusation or disciplinary
action, medical malpractice judgments and arbitration awards, hospital disciplinary actions that have
resulted in termination of a physician’s privileges, and multiple medical malpractice settlements over
$30,000.  
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state Administrative Procedure Act (APA), Government Code section 11400 et seq.  In APA
parlance, the formal written statement of charges against a licensee is called an “accusation,” and
accusations are universally regarded as public information by DCA and its agencies.  When they are
filed, the fact of their filing is routinely posted on the Web site of the DCA agency that filed it.  At
APA agencies, the completion of the investigation and the filing of the accusation turns a usually-
confidential complaint and investigation into a matter of public record.    See, e.g., Business and1

Professions Code 2027(c)(4), which requires the Medical Board to post, on its Internet Web site, “all
current accusations filed by the Attorney General, including those accusations that are on appeal.”
Additionally, the Medical Board’s Web site (www.mbc.ca.gov) includes not only a “licensee look-
up” feature  but also an “enforcement public documents” search feature — whereby a consumer can2

read actual accusations and also disciplinary decisions and stipulated settlements (including detailed
terms and conditions of probation).

The State Bar is not subject to the APA.  However, in the State Bar Act, the Legislature has
mandated that “hearings and records of original disciplinary proceedings in the State Bar Court shall
be public, following a notice to show cause.”  Business and Professions Code section 6086.1(a).  The
State Bar Act is similar to the law and practice at most DCA agencies in that section 6086.1(b) states
that “[a]ll disciplinary investigations are confidential until the time that formal charges are filed
....”  And the State Bar Act permits pre-filing disclosure of pending investigations in certain
circumstances.  Section 6086.1(b) sets forth three circumstances under which the confidentiality of
investigations may be waived.  One of those — section 6086.1(b)(2) — permits the Chief Trial
Counsel or State Bar President of the State Bar, after privately notifying an attorney under
investigation, to issue “one or more public announcements or make information public confirming
the fact of an investigation or proceeding, clarifying the procedural aspects and current status, and
defending the right of the member to a fair hearing.”  Thus, the Legislature has contemplated the
need to protect the public from attorneys who are under investigation and against whom formal
charges have not yet been filed; the Bar’s failure to disclose the fact that formal charges have been
filed against an attorney is inconsistent with the intent behind that authorization.

A Notice of Disciplinary Charges is not a “naked” complaint.  It is not even a pending
investigation.  It represents the filing of formal disciplinary charges against a respondent by a
prosecutor, an officer of the court, after a formal investigation has been completed and the prosecutor
has evaluated all the evidence against the respondent and contends that it proves a disciplinable



3

violation.  The data cited in the Chief Trial Counsel’s April 30, 2008 memorandum  indicate that the
filing of an NDC fairly reliably leads to actual disciplinary action (disciplinary action was taken in
91% of NDCs filed in 2006, and in 92% of NDCs filed in 2007).

It is indisputable that an NDC is a public record.  The Bar discloses them to anyone who
telephones the Bar and agrees to pay $.50 per page for them.  The California Public Records Act,
Government Code section 6250 et seq., expresses a strong public policy favoring the disclosure of
public records (“access to information concerning the conduct of the people’s business is a
fundamental and necessary right of every person in this state”).  That statutory policy regarding
government transparency was recently enhanced with the passage of Proposition 59 in 2004.
Proposition 59 added provisions to the California Constitution stating that “[a] statute, court rule,
or other authority, including those in effect on the effective date of this subdivision, shall be broadly
construed if it furthers the people’s right of access [to information concerning the conduct of the
people’s business], and narrowly construed if it limits the right of access.”  California Constitution,
Article 1 § 3(b)(2).  Thus, the public’s right of access to public government information now enjoys
constitutional protection.  Why not post NDCs on the Internet, save time and trouble, and better
protect consumers from hiring a potentially unscrupulous attorney?

The Bar’s current failure to post NDCs on its Web site — or even the fact that it has filed an
NDC against a member — is affirmatively misleading.  Currently, a consumer who has the initiative
to consult the Bar’s Web site before retaining an attorney sees nothing — a blank screen — when
in fact the Bar itself has filed serious charges against that attorney.  The absence of information about
an NDC lulls the consumer into a false sense of security about the record of such an attorney.  At the
very least, the Bar should post the fact that an NDC has been filed; anything short of that is
tantamount to fraud.  No one is arguing that the Bar should go out and hold a press conference every
time it files an NDC; no one is contending that the Bar should affirmatively publicize such filings.
However, any agency that undertakes to post information about its licensees on a Web site ought to
provide truthful information about all public record filings.  The Bar’s current withholding of that
information appears gratuitously solicitous of the desires of its least-deserving members.

CPIL strongly believes that the Bar should make accurate and truthful information about the
filing of formal charges against an attorney’s license available on its Web site.  The disclaimer
proposed by the Chief Trial Counsel, plus the additional posting of the respondent attorney’s
response, are more than sufficient safeguards to protect accused attorneys.  Consumer protection
demands that the State Bar elevate its public disclosure policies to the level of other similar
occupational licensing agencies, and to the level required by the California Public Records Act and
Proposition 59.

Thank you for your consideration of these comments.

Sincerely,

Julianne D’Angelo Fellmeth
Administrative Director
Center for Public Interest Law
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