
May 1, 1998

Governor Pete Wilson
State Capitol
Sacramento, CA 95814

re: State Bar Funding Crisis

Dear Governor Wilson:

As the former State Bar Discipline Monitor (1987-1992) and director of the Center for Public
Interest Law (CPIL) since 1980, I am aware of the historical and current problems of the State Bar.
Many of them stem from its governing board’s composition; its status as an “integrated” or “unified”
bar (part occupational licensing agency exercising the police powers of the state, and part trade
association devoted to promoting and protecting the interests of the legal profession); an entrenched
executive staff which has only recently turned over and been replaced; its apparent unwillingness
to interpret strictly the U.S. Supreme Court’s mandate in Keller v. State Bar, 496 U.S. 1 (1990); and
its refusal to permit the legal profession to be regulated like other professions in the State of
California.

However, the Bar’s discipline system — through which it receives and investigates
complaints against problem attorneys, prosecutes those attorneys for violations of the State Bar Act
and the Rules of Professional Conduct, and recommends to the California Supreme Court the
discipline of licensees who have injured clients —  has made important strides in terms of structure,
authority, and output, and it — along with the consumers of California who must rely on the Bar to
police errant attorneys — is suffering disproportionately from the current funding crisis.  It is time
for your administration to negotiate expeditiously for both proper funding and reform of the State
Bar.

Our long-advocated recommendations, many consistent with some of the proposals you and
Senator Kopp have advanced, are as follows: 

1. The existing State Bar should be disintegrated.  That is, the state police power authorities of
the State Bar (e.g., its functions related to admission into the profession, formulation and
recommendation of the Rules of Professional Conduct to the California Supreme Court, and
its enforcement function) should be severed from its trade association components (e.g., the
Conference of Delegates, its subject-matter sections, and legislative and other lobbying on
issues which may be of interest to some attorneys but are unrelated to “regulating the legal



Governor Pete Wilson — May 1, 1998 — Page 2
_____________________________________________________________

profession or ‘improving the quality of the legal service available to the people of the
State....’” Keller v. State Bar, 496 U.S. at 14, quoting Lathrop v. Donohue, 367 U.S. 820
(1961)), and concentrated in a more traditional occupational licensing agency.  As suggested
by your veto message, the primary statutory charge of this regulatory agency should be
unambiguously clarified: protection of the public from incompetent, dishonest, or impaired
attorneys.  Membership in the State Bar occupational licensing agency should be mandatory
for those who wish to practice law in California, and licensing fees collected from attorneys
by the State Bar occupational licensing agency should fund only its entry, standardsetting,
enforcement, and other state agency functions.  All other functions of the existing State Bar
should be devolved to a voluntary trade association.

There is nothing controversial about this regulatory scheme.  California physicians are
regulated by the state Medical Board, which is statutorily charged with consumer protection
as its highest priority (Business and Professions Code § 2229(a) and (c)), and is confined to
traditional state agency activities.  The Medical Board engages in legislative lobbying, but
only on issues directly related to its own authority or to the state’s regulation of physicians.
 If physicians wish to belong to a trade organization, they may join a voluntary membership
association which collects dues that may be used for other legislative lobbying, litigation, and
other non-regulatory activities.  Virtually all other professions and trades are regulated in the
same manner.  There is no reason why attorneys should be exempt from this traditional
regulatory scheme.  And, indeed, attorneys in many other states are so regulated.

Structurally, the new agency charged with regulating attorneys in the public interest should
be left where it is (as a part of the California Supreme Court, because it makes admission,
regulatory, and disciplinary recommendations to that Court), or more explicitly placed under
the Court as Senator Kopp recommends.  The new agency should also be made expressly
subject to the Bagley-Keene Open Meeting Act, Government Code § 11120 et seq., as are
most other state-level multimember boards in California.

2. Your proposal (according to media reports) to revamp the way that members of the Bar’s
Board of Governors are selected deserves serious consideration as a middle ground
alternative.  Currently, the Board of Governors consists of 23 members — 16 are lawyers
elected by other lawyers from various regions of the state; six are “public members” (non-
lawyers) appointed by the Governor and the legislature; and the 23rd member — the State Bar
President — is generally a lawyer elected by the other members of the Board of Governors.
No other profession is permitted to elect the members of its regulatory body, and no other
profession maintains such a vast supermajority of professional members vs. public members
on its regulatory body.  We support the conversion of all Board of Governors positions to the
normal and proper status — persons appointed by public officials.  It may be appropriate to
designate a number of positions to be appointed by the Governor, a number by the



Governor Pete Wilson — May 1, 1998 — Page 3
_____________________________________________________________

legislature, and perhaps the majority by the California Supreme Court.  Given this agency’s
concededly unusual role in serving and supporting the judicial branch, such a role may be
appropriate.

The Bar exercises the police power of the state.  It determines who can or cannot practice a
profession.  It imposes sanctions.  Its authority derives from the People.  Its purpose is to
provide an extra-market check on a profession whose dishonesty or incompetence can cause
irreparable harm to clients.  It is the only part of state government openly structured as a
medieval guild, a cartel of the most reprehensible kind: Persons chosen by the profession
itself purport to represent the People in the regulation of their own group.  We support the
efforts of your administration and the legislature to reform the structure of the State Bar.

3. We also suggest — consistent with the recommendations of your Department of Consumer
Affairs as to health care profession licensing boards and almost every other occupational
licensing agency in the state of California — that the majority of the members of the Bar’s
Board of Governors be public members — i.e., non-lawyers.  The primary purpose of the
State Bar should be consumer protection.  It is unclear how a consumer protection goal can
be consistently fulfilled if the Board of Governors is required to be dominated by attorneys.
 Lawyers are human beings, and human beings cannot be expected to make decisions which
run counter to their pecuniary or professional interests — yet that is precisely the type of
decision which the Board of Governors is constantly required to make and must make in the
interest of consumer protection.

For 18 years, CPIL has taken the position that no member of an occupational licensing board
should be a member of the trade or profession regulated by that board; no one should be able
to make a governmental decision in which he or she has a profit stake, or one where he
unavoidably empathizes with the economic interests requiring public restraint.  Constituting
the Board of Governors with a supermajority of attorneys presents two problems — (1) an
apparent conflict of interest, and (2) very often, an actual — if unintended — conflict of
interest.

The first problem is obvious — consumers lack confidence in a regulatory board which is
controlled by the profession being regulated by that board.

The second problem is more subtle: Members of professions have endured the same
educational requirements, taken the same difficult exams together, and become acculturated
by their peers to certain “tribal rules” which — although they may be anticompetitive or
injurious of the public interest — generally go unquestioned.  These are the very “tribal
rules” which state regulatory boards should examine and eliminate — but that will not
happen if boards are dominated by members of the profession being regulated.  For example,
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we have monitored the State Bar for 18 years, and we have yet to see the Board of Governors
focus on the billing practices of lawyers, abuse of process by large firms (particularly in the
handling of civil discovery), or the problem of zealous advocacy for one’s client to the point
of conscious deceit in points and authorities and other materials submitted to the court.

Most professionals and their trade associations argue that public members are not capable
of understanding the complex, technical, profession-specific issues which frequently come
before regulatory boards; they chafe at the notion of public members judging the
performance or competence of a licensee in a disciplinary matter.  However, we ask juries
— none of whom are lawyers or doctors — to decide legal and medical malpractice cases
every day.  They listen to the evidence, receive an explanation of technical matters and expert
opinions about whether the conduct at issue deviates from acceptable standards, and make
decisions.  And we note that many issues that come before regulatory boards — and most
disciplinary cases — do not concern complex, technical, profession-specific issues; hey
involve drug or alcohol abuse, improper sexual contact, criminal conduct, and other matters
which a public member is as capable of understanding as is a professional member.

At every committee and full-board meeting of the Board of Governors, the legal profession
is well-represented by advocates from various state-level and local lawyer trade associations.
The Bar is staffed with an inordinate number of attorneys who assist in analyzing
enforcement cases and policy issues; and the Bar cannot make a disciplinary decision in a
substantive case without receiving and considering expert testimony from an attorney.  In
short, the Board of Governors is generally overwhelmed with testimony and input from the
legal profession; there is simply no reason to require that attorneys be the decisionmakers as
well.

Other occupational licensing agencies have been run for years by public members.  There is
no reason for attorneys to be treated differently.  CPIL supports the restructuring of the State
Bar so that its governance is by public members exclusively; at the very least, public
members should constitute a majority of the Bar’s Board of Governors.

4. We have followed the debate over which components of the current Bar should be retained
as part of the “state agency” entity, and which are in fact “trade association” functions which
should be spun off to a voluntary organization funded with voluntary fees.  In addition to the
obvious entry, standardsetting, and disciplinary components, we support retention of the
following as part of the government agency which licenses and regulates California
attorneys:

a. The Client Security Fund — funded with mandatory Bar dues, the Client Security
Fund (CSF) is a mechanism which compensates clients who are victims of intentional
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dishonesty by California attorneys.  Legal malpractice insurance (even if it were
required by the Bar, which it is not) does not cover intentional acts, so — without the
CSF — a victim of fund diversion by counsel has little practical recourse. This fund
is not substantively different from the Real Estate Recovery Program, Business and
Professions Code § 10470 et seq., administered by the Department of Real Estate,
and is a legitimate use of mandatory Bar dues to protect consumers.

b. The Legal Services Trust Fund — funded with interest accruing on attorneys’ client
trust funds, the Legal Services Trust Fund assists legal services organizations to
provide legal services to the indigent.  Indigent people are legally entitled to certain
legal services; the rates charged by the vast majority of the legal profession are too
high for these consumers, and the Bar has refused to negotiate in good faith on
legislation which would enable trained “independent paralegals” to provide some of
these services at a lower price.  Thus, it seems appropriate that the legal profession
pay for services for the indigent as part of their regulation.

c. We would retain the fee arbitration programs of the discipline system.  As the Bar’s
discipline system does not meaningfully address the problem of excessive fees or
anything it characterizes as a “billing dispute,” these arbitration programs may be the
only means enabling consumers to resolve such disputes.

d. We would also retain a mandatory continuing legal education requirement (although
not necessarily identical to the current format) and the regulation of lawyer referral
services.

We recommend spin-off of the Conference of Delegates, and the Bar’s “sections” which
focus on specific areas of law.  And, consistent with our critique in the early 1990s, we
recommend abolition or significant structural reform of the Judicial Nominees Evaluation
(JNE) Commission.  The JNE Commission’s current procedure lacks due process protections
for nominees, in that it prevents candidates from confronting their accusers, allows the JNE
Commission to rely on “triple hearsay,” and prevents JNE commissioners from revealing
enough information to enable to the candidate to provide effective rebuttal.  In 1990, we
supported SB 2666 (Presley), Senator Robert Presley’s attempt to reform the JNE
Commission; we continue to support it in concept today.

5. The budget of the Bar’s discipline system should not be reduced.  While the Bar may be
guilty of excessive spending generally, do not mistake the current problem as one of
excessive spending on discipline.  A careful reading of the Alarcón Commission and other
reports affirms the need of this system for substantial funding.  Some refined cuts were
warranted, as Alarcón, et al. have recommended.  The reason?  The unexpectedly effective
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functioning of  Judy Johnson’s Office of Trial Counsel in securing resignations with charges
pending and stipulated discipline, reducing the number of contested hearings. This allowed
some reductions in State Bar Court expenses.  That improved efficacy was partly the result
of increased front-end funding in the 1988-1992 period.  And these refined reductions have
been applied to the State Bar Court over the past five years.

“Punishing” the Bar by cutting attorney dues to below $400 per year hurts consumers who
need a strong discipline system.  Members of the Bar are paying approximately two hours
of billable time per year for a strong discipline system which assures minimum competence
and honesty.   The sum is hardly excessive.   Most citizens will rely on attorneys at some
point in their lives, trusting their fortune or their future to their competence.  Cutting dues
for discipline is irresponsible given the level of consumer protection here required and the
lessons we learned in the 1980s when we underfunded this function — as is now again
proposed.

These are cops on a beat.  The burden should be on those who propose to remove them to
prove that the kind of harm historically demonstrated when discipline is lax will not occur
with their suggested reductions. 

Clearly, there are many within the Bar who will agree to fee reductions: Surrender an
adequate discipline system — for continued unseemly (and intellectually untenable) private control
of a state agency.   Don’t let them.

Very sincerely,

Robert C. Fellmeth, Executive Director
Center for Public Interest Law
Price Professor of Public Interest Law

cc: Senator Quentin Kopp
Senator Adam Schiff
Assemblymember Robert Hertzberg
Assemblymember Bill Morrow


