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Reply to:    9 San Diego Office   9  Sacramento Office

June 6, 2006

Scott Drexel, Chief Trial Counsel
State Bar of California
180 Howard Street
San Francisco, California  94105-1639

re: Comments re Proposed Rule Pertaining to Permanent Disbarment

Dear Chief Trial Counsel Drexel and Members of the Board of Governors:

The Bar’s current rule pertaining to disbarment or resignation with charges pending
countenances a petition for reinstatement — which potentially may be entertained after five years.
Importantly, where the respondent has resigned with charges pending, the underlying case is held in
suspension and may be considered  in deciding upon such a petition.

The current rule has the advantage of consistency but creates problems.  For example,  in
cases where acts justify permanent disbarment, but there is a resignation (“with charges pending”),
and five or ten years later a petition is filed with the evidence now stale — even if potentially
devastating — the Bar may be at a disadvantage.

The current rule also removes from the Bar and the Supreme Court the power to exact the
appropriate extreme punishment of lifetime disbarment where warranted.   The California Supreme
Court’s decision in In re Silverton, 36 Cal.4th 81 (2005), underlines that failure and is important
background for the instant rulemaking proceeding.  The attorney there had a prior disbarment
involving larceny and fraudulent insurance claims, followed by reinstatement, further problems, and
then a suspension recommendation.  The Court’s disappointment in the Bar’s solicitude for one of
its own is overwhelmingly joined by most observers from outside our profession.  The inherent
tendency to empathize with those in the same occupation is exacerbated by the common inability of
those who are so influenced to be aware of its power.

On the other hand, adopting rules that are overly mechanical in imposing a lifelong disbarment
— or any preordained sanction — has its own problems.   A “three strikes”-type scheme — or any
mechanical formula — is best based on bright-line indicia that never warrant a different sanction.  The
removal of opportunity for discretion may, in fact, produce the very inconsistency sought to be
remedied.  A different sanction for the same acts may not be much different than the same sanction
for behaviors that are in fact properly differentiated.   So the trick is to adopt a rule that provides the



 The proposed guidelines for permanent disbarment status (describing the type of offense applicable) are1

sensible in providing guidance for the first element above.  The more complicated five part formula in the proposed
1996 rule is not necessary, since removed factors (such as prior discipline) are relevant to one of these three factors.

 In the alternative, one could adopt the proposed “guidelines” accompanying the current pending rules that2

are intended to govern when disbarment is permanent – and make their application not an automatic lifetime
disbarment, but a presumed lifetime disbarment – capable of rebuttal at the time of disbarment determination.  The
use of presumptions rather than completely inflexible outcomes is recommended where the guidelines include a
substantial spectrum of wrongdoing – or where they may not account for legitimately considered factors.
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opportunity for a lifetime disbarment, and that is not based on a simplistic criterion such as the
category of offense but on criteria that allow for  consistency, public protection, and a just outcome.

I believe that the optimum rule on this subject is a hybrid between the current proposed rule
and the rule offered in 1996.  Such an optimum rule would offer three levels of disbarment:
seven years, twelve years, or lifetime.   A resignation with charges pending that is accepted
must include a Bar designation of one of these three periods before a petition for reinstatement
is allowed.  Application of these three levels would depend upon (a) the nature of the offense,
(b) the likelihood of rehabilitation, and (c) the public danger of earlier reinstatement.  1

Reinstatement would require passage of the Attorney’s Bar exam — as the currently proposed
rule would provide.   Finally, resignation with charges pending or disbarment is presumed to
be permanent unless otherwise specified. 

 My rationale for this  formulation is based on a weighing of the considerations favoring a
“strong message” and the bright line of permanent disbarment, against the injustice that can occur
when persons whose acts are very different are treated the same.  It is true that the Bar has many
sanction opportunities short of disbarment, including reproval, suspension, et al. When it chooses
disbarment, it makes a choice based on usually in extremis behavior.   On the other hand,  a rather
wide range of acts has historically produced this sanction.  There is the stupid, the bad,  the horrible,
cycling up to the inexcusably cruel and harmful.   The issue is this: Can you find some adjudications
where suspension is not enough, but permanent disbarment is too much?   Based on my experience
in looking at many such cases  I think the answer is affirmative.  A proper system of justice makes
some distinctions based on the variations within such a spectrum.

The above formulation uses a “presumption” rather than creating categories of violation that
mechanically produce permanent disbarment.  This approach allows for an escape valve to avoid
injustice in individual and exceptional cases.  And in the real world, exceptional cases are not always
exceptional in incidence.   At the other end of the pendulum, the formulation suggested above solves2

the current artificial ceiling that often works to allow reentry of those who are undeserving — or
those who have resigned with charges pending and wait sufficient time to avoid facing timely
evidence that clearly warrants permanent disbarment.   It seeks to isolate the three factors that should
most determine the relevant outcome.  My message is that the current five-year standard period is too
lenient, but do not make the mistake of swinging the pendulum too far in the other direction — where
the application is mechanically triggered and where you end up arriving at what all may agree is an
unjust result.  Use the presumption mechanism.  Use the factors most relevant to the rationale for
lengthy or permanent disbarment.
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Thank you for your consideration of these comments.

Regards,

Robert C. Fellmeth, Executive Director
Center for Public Interest Law
Price Professor of Public Interest Law

State Bar Discipline Monitor 1987–1991


	Page 1
	Page 2
	Page 3

