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April 14, 2016 

Honorable Jerry Hill, Chair, and Members 
Senate Committee on Business, Professions and Economic Development 
State Capitol, Room 2053 
Sacramento, CA 95814 
 
 re: SB 1195 (Hill) — SUPPORT  
 
Dear Senator Hill and Committee Members: 
 
The Center for Public Interest Law (“CPIL”) strongly supports SB 1195 (Hill), which would codify 
the absolute minimum action that California must take in order to implement the United States 
Supreme Court’s landmark decision in North Carolina State Board of Dental Examiners v. FTC 
(“North Carolina”).1 Indeed, failure to approve the bill will continue to expose consumers to 
anticompetitive actions and decisions made by boards controlled by active market participants in the 
relevant market, and will also expose boards and board members to potential federal antitrust 
criminal and civil liability.  
 
About the Center for Public Interest Law 
 
CPIL is a nonprofit, nonpartisan academic and advocacy center based at the University of San Diego 
School of Law that has been studying this precise issue for the past 35 years.  Since 1980, CPIL has 
studied the state’s regulation of business, professions, and trades, and monitors the activities of state 
occupational licensing agencies, including the regulatory boards within the Department of Consumer 
Affairs (DCA).  CPIL publishes the California Regulatory Law Reporter, which chronicles the 
activities and decisions of 25 California regulatory agencies.   
 
CPIL’s expertise has long been relied upon by the Legislature, the executive branch, and the courts 
where the regulation of licensed professions is concerned. For example, after numerous reports of 
problems at the Medical Board of California (MBC) were published in 2002, the DCA director 
named CPIL Administrative Director Julianne D’Angelo Fellmeth as MBC’s Enforcement Monitor, 
charged over a two-year period with an in-depth investigation and review of the Board’s enforcement 
and diversion programs. Several major pieces of reform legislation have been enacted, mirroring the 
Monitor’s many recommendations. Ms. D’Angelo Fellmeth also served as the principal consultant to 
the Contractors’ State License Board’s Enforcement Monitor from 2001 to 2003, and CPIL served in 
a similar role at the State Bar during the late 1980s. 
  
The North Carolina Decision 
 
The North Carolina decision recognized the inherent conflict of interest that exists when a state 
licensing board is largely comprised of members of the trade regulated by that board. For the first 
                                                           
1 ___U.S. ___, 135 S. Ct. 1101 (2015). 
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time, the Supreme Court explicitly held that boards are not immune from federal antitrust scrutiny 
unless they are controlled by public members – not licensees; or the state has created a mechanism in 
place to actively supervise the acts and decisions of these boards to ensure they are acting for the 
benefit of the public, and not for the benefit of the professions themselves.  
 
Justice Kennedy’s observation, writing for the majority, highlights the purpose behind SB 1195 and 
the safeguards it provides: 
 

Limits on state-action immunity are most essential when the State 
seeks to delegate its regulatory power to active market participants, 
for established ethical standards may blend with private 
anticompetitive motives in a way difficult even for market participants 
to discern. Dual allegiances are not always apparent to an actor. In 
consequence, active market participants cannot be allowed to 
regulate their own markets free from antitrust accountability.   

 
135 S. Ct. at 1111 (emphases added), citing California Retail Liquor Dealers Ass’n v. Midcal 
Aluminum, Inc., 445 U.S. 97, 106 (1980) (“Midcal”) (“The national policy in favor of competition 
cannot be thwarted by casting [a] gauzy cloak of state involvement over what is essentially a private 
price-fixing arrangement”). 
 
Today, many of California’s occupational licensing boards are controlled by “active market 
participants” – licensees who stand to directly benefit from anticompetitive decisions the board 
makes.  Thus, to protect consumers from the harm that flows from such anticompetitive conduct, and 
to protect boards and their members from antitrust liability, California must ensure that these boards 
are subject to a state supervision mechanism that “provide[s] ‘realistic assurance’ that a 
nonsovereign actor’s anticompetitive conduct ‘promotes state policy, rather than merely the party’s 
individual interests.’”  North Carolina, 135 S.Ct. at 1116, quoting Patrick v. Burget, 486 U.S. 94, 
100-01 (1988) (emphasis added).  The supervision mechanism must review “the substance of the 
anticompetitive decision, not merely the procedures followed to produce it…” North Carolina, 135 
S.Ct. at 1116 (citations omitted, emphasis added). Moreover, “the supervisor must have the power to 
veto or modify particular decisions to ensure they accord with state policy…; and the ‘mere potential 
for state supervision is not an adequate substitute for a decision by the State….” Id.  SB 1195 
provides such a mechanism. 
 
The status quo does not provide active supervision of state boards according to North Carolina 
 
The current authority of the Office of Administrative Law to review board rulemaking does not 
constitute “active state supervision” for anticompetitive effect.  The Attorney General’s Opinion 
about the application of North Carolina to DCA boards draws the unfounded conclusion that the 
rulemaking process governed by the Administrative Procedure Act (APA)2 and overseen by the 
Office of Administrative Law (OAL) “is a fairly safe area for board members, because of the public 
notice, written justification, [DCA] Director review, and review by the Office of Administrative 
Law....”3  Although the Attorney General is correct in that the APA rulemaking process is replete with 

                                                           
2 Gov’t Code § 11340 et seq. 
3 Attorney General’s Opinion No. 15-402 at 8. 
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“review” by non-“active market participants,” none of those reviewers is required to, tasked with, 
authorized to, or trained to review for anticompetitive impact; further, none of them are empowered 
to “modify” board regulations, as explicitly required by North Carolina. OAL’s six areas of specified 
review do not include “anticompetitive” effects at all. SB 1195 addresses this issue by requiring, and 
setting the parameters for, such a review by OAL of state board rulemaking for anticompetitive 
effect. 
 
Moreover, the DCA Director currently lacks the authority to “actively supervise” boards for 
anticompetitive effect.  At this committee’s hearing on North Carolina implementation on October 
22, 2015, the Deputy Attorney General noted two deficiencies about the DCA Director’s current 
authority to review board activity:  (a) the Director’s review does not include all of the various 
categories of board acts and decisions related to licensing examinations and requirements that form 
the heart of the per se antitrust offense often at issue; and (b) the Director does not have the 
unfettered power to make final decisions in his review function, but may be overridden by boards 
controlled by “active market participants.”  In addition, as CPIL noted at the hearing, there are 
currently numerous other deficiencies that prevent the DCA Director from exerting “active state 
supervision” of DCA board acts and decisions.  SB 1195 necessarily broadens the Director’s 
reviewing authority and requires the Director to consider anticompetitive impact when conducting 
such a review.  

 
SB 1195 provides the minimum level of “active state supervision” required by the North 
Carolina decision. 
 
The opposition asserted by Nielsen Merksamer on behalf of several trade associations contends that 
SB 1195 reposes too much discretion in the DCA Director, and seeks to confine “active state 
supervision for anticompetitive effect” to the Office of Administrative Law.  However, OAL is only 
authorized to review formal rulemaking by state agencies. Regulatory boards controlled by active 
market participants make decisions and take actions every day that are not rulemaking and will thus 
not be reviewed by OAL.  In fact, the acts undertaken by the North Carolina State Board of Dental 
Examiners which became the subject of the U.S. Supreme Court’s decision were non-rulemaking acts 
– cease and desist letters – that OAL does not review. 
 
As it must (in order to properly implement the decision), SB 1195 authorizes the DCA Director to 
review those kinds of non-rulemaking actions for anticompetitive effect, and requires the Director to 
review them if requested by a consumer or a licensee.  The bill affords transparency of any DCA 
Director review of a board action: It requires the Director to start with the record of the decision 
compiled by the board (section 109(c)(3)(A)); it requires the Director to release the matter for a 30-
day public comment period if the board did not previously conduct a public comment period (section 
109(c)(3)(B)); and it requires the director to post his/her decision on DCA’s Internet Website (section 
109(c)(3)(D)).  These transparency procedures were recommended by the staff of the Federal Trade 
Commission in its Guidance released in October 2015.4  Further, if the DCA Director decides to 
modify a board regulation, the Director must subject the modified language to a 30-day public 
comment period “before the director issues a final decision regarding the modified regulation” 
(section 313.1(d)).  These procedures afford substantial transparency to the DCA Director’s review of 
regulatory board decisions. 

                                                           
4 See https://www.ftc.gov/system/files/attachments/competition-policy-guidance/active_supervision_of_state_boards.pdf 
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The opposition also fears that the review process will be “used by certain parties to assert that actions 
by licensing boards are anticompetitive simply because those boards are following and enforcing 
existing law regarding the scope of practice of the professionals the boards oversee.”  This fear is 
unfounded.  If the board is simply enforcing existing law, the Director is required to “close the 
investigation and review of the board action or decision”  (section 109(c)(2)).  The bill is also careful 
to guard against duplicative reviews (section 109(f)) and to ensure that it is not used as a way to 
appeal or interfere with board disciplinary actions (section 109(g)). 
 
In short, SB 1195 is the minimum that California must enact in order to ensure “active state 
supervision” of acts and decisions of regulatory boards that are controlled by active market 
participants.  It requires a review for anticompetitive effect of all formal board rulemaking, and it 
affords a review process for non-rulemaking acts and decisions which should not unduly interfere 
with a board’s ability to enforce a “clearly articulated and affirmatively expressed state law.”  It is 
necessary to protect consumers from anticompetitive decisions made by regulatory boards captured 
by the regulated, and to protect board members from federal antitrust liability.   
 
For all of these reasons, CPIL urges your “YES” vote on SB 1195. 
 
     Respectfully submitted, 

      
     Robert C. Fellmeth, Executive Director 
     Center for Public Interest Law 
     Price Professor of Public Interest Law 
     University of San Diego School of Law 
      
 
cc.  Awet Kidane, Director, Department of Consumer Affairs 


