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June 13, 2016 

 
Honorable Rudy Salas, Chair, and Members 
Assembly Committee on Business and Professions 
1020 N Street, Room 383 
Sacramento, CA 95814 
 
 re: SB 1177 (Galgiani) —  OPPOSE 
 
Dear Chairperson Salas and Members: 

 
The Center for Public Interest Law (CPIL) opposes SB 1177 (Galgiani), which would authorize 

the Medical Board of California (MBC) to re-create its now-defunct “diversion program” for substance-
abusing physicians.  That program — which was effectively controlled by the sponsor of this legislation, 
the California Medical Association (CMA), for 24 of its 27 years — failed five performance audits 
between 1982 and 2007,1 and MBC voted unanimously to abolish it on July 27, 2007. 

 
Since the abolition of MBC’s prior program, this Legislature has passed SB 1441 (Ridley-

Thomas) (Chapter 548, Statutes of 2008), which required the Department of Consumer Affairs (DCA) to 
develop “uniform and specific standards” that all DCA healing arts boards “shall use in dealing with 
substance-abusing licensees, whether or not a board choose to have a formal diversion program.”  
Business and Professions Code § 315(c).  DCA finalized the Uniform Standards Regarding Substance-
Abusing Healing Arts Licensees (“Uniform Standards”) in April 2011.  SB 1441 and the Uniform 
Standards have been the subject of three separate legal opinions,2 all of which have concluded that use of 
the Uniform Standards by DCA healing arts boards in matters involving substance abuse is mandatory. 

 
CPIL opposes SB 1177 because it purports to comply with the Uniform Standards but also 

includes provisions that are not consistent with the Uniform Standards.  As such, it creates confusion in a 
program that is supposed to protect patients from substance-abusing physicians — a program that 
demands zero tolerance for confusion and errors.  On April 18, 2016, the Senate Committee on Business, 
Professions, and Economic Development voted to approve SB 1177 with the understanding that it would 
be amended to clarify that the Uniform Standards will unquestionably apply to the program created by the 
bill.  That has not happened. 

                                                           
1 Auditor General of California, Review of the Board of Medical Quality Assurance (No. P-035) (August 1982); 
Auditor General of California, The State’s Diversion Programs Do Not Adequately Protect the Public from Health 
Professionals Who Suffer from Alcoholism or Drug Abuse (No. P-425) (January 1985); Auditor General of 
California, The Board of Medical Quality Assurance Has Made Progress in Improving its Diversion Program; Some 
Problems Remain (No. P-576) (June 1986); Julianne D’Angelo Fellmeth and Thomas A. Papageorge, Initial Report 
of the Medical Board Enforcement Program Monitor (Nov. 1, 2004) at Chapter XV; Bureau of State Audits, Medical 
Board of California's Physician Diversion Program: While Making Recent Improvements, Inconsistent Monitoring 
of Participants and Inadequate Oversight of Its Service Providers Continue to Hamper Its Ability to Protect the 
Public (No. 2006-116R) (June 7, 2007). 
 
2 Legislative Counsel Bureau, Healing Arts Boards: Adoption of Uniform Standards #1124437 (October 27, 2011); 
Department of Justice, Uniform Standards Related to Substance-Abusing Licensees (February 29, 2012) (informal 
DOJ opinion); 13 Op. Att’y Gen. 202 (April 8, 2015) (formal opinion of the California Attorney General). 
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About the Center for Public Interest Law 
 
CPIL is a nonprofit, nonpartisan academic and advocacy organization based at the University of 

San Diego School of Law.  For 35 years, CPIL has studied occupational licensing and monitored 
California agencies that regulate business, professions, and trades, including the Medical Board of 
California (MBC) and other Department of Consumer Affairs (DCA) health care boards.  CPIL’s expertise 
has long been relied upon by the Legislature, the executive branch, and the courts where the regulation of 
licensed professions is concerned.  For example, after numerous reports of problems at MBC’s 
enforcement program were published in 2002, the DCA Director appointed me to the position of MBC 
Enforcement Monitor.  Over a two-year period, I directed an in-depth investigation and review of MBC’s 
enforcement and diversion programs.  In two exhaustive reports,3 we made 65 concrete recommendations 
to strengthen the Board’s programs. Since then, several pieces of reform legislation (SB 231 in 2005, SB 
1438 in 2006, AB 1127 in 2011, SB 304 in 2013, and AB 1886 in 2014) have been enacted, mirroring 
many of our recommendations. 

 
CPIL has no opposition to physician rehabilitation and/or recovery from substance abuse, a 

problem that is particularly serious in the medical profession due to stress and access to drugs that are 
inherent in the profession.  However, having personally audited MBC’s prior program in 2004, I am 
acutely aware that translating those concepts into the nuts and bolts of an on-the-ground program that is 
actually effective in assisting physicians to recover from substance abuse and closely monitoring them in 
order to protect patients from them is a very difficult proposition.  MBC and its prior program failed 
miserably at that proposition, as did the sponsor of this legislation which functionally controlled the 
program for 24 years of its 27-year history.  The State of California need not be involved in an individual 
physician’s personal journey to recovery — especially when there are literally thousands of private 
programs to assist substance-abusing individuals in this effort.  

 
It bears emphasis that the program proposed by this bill is a program of the Medical Board of 

California.  The highest priority of the Medical Board is patient protection; when patient protection is 
inconsistent with some other interest sought to be promoted, patient protection is paramount.4  This kind 
of program has been proven on five separate occasions to pose grave risk to patients instead of protecting 
them.  Furthermore, as explained below, the program and its confidentiality provisions would impede 
MBC from disciplining doctors who violate the rules of the program.  That is simply unacceptable. There 
has been no demonstration that there is a shortage of private monitoring and rehabilitation programs, and 
physicians (perhaps more than most) can afford to access them today.  There is no need for this bill or the 
program it would create. 

 
CPIL opposes SB 1177 for three reasons: (1) although it purports that the new program will 

comply with the Uniform Standards, it confusingly includes standards and requirements that are 
inconsistent with the Uniform Standards; (2) the bill blocks MBC from using evidence of noncompliance 
with the program’s requirements (such as a dirty drug test) in a petition to revoke probation or a 

                                                           
3 Julianne D’Angelo Fellmeth and Thomas A. Papageorge, Initial Report of the Medical Board Enforcement 
Program Monitor (Nov. 1, 2004); Fellmeth and Papageorge, Final Report of the Medical Board Enforcement 
Program Monitor (Nov. 1, 2005). 
4 Business and Professions Code sections 2001.1, 2229(a) and (c). 
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disciplinary matter, and (3) it does even not meet the criteria established by the Medical Board at its 
October 2015 meeting. 

 
Inconsistency with the Uniform Standards 

 
Section 2340.2(e) requires any new program to comply with the Uniform Standards, as adopted 

by the Substance Abuse Coordination Committee of the Department of Consumer Affairs in April 2011.  
Compliance with the Uniform Standards is one of the Medical Board’s pre-conditions to considering this 
bill and the program it seeks to create. 

 
However, other provisions of the bill set forth requirements that are at odds with, and are 

inconsistent with, the Uniform Standards: 
 
The Bill Improperly Exempts “Self-Referrals” from the Uniform Standards 
 
Generally, there are three ways for a health care provider to enter a monitoring program for 

substance-abusing practitioners: (1) a practitioner may “self-refer” into a program without board 
knowledge or intervention; (2) a substance-abusing practitioner may be detected by board staff (due to a 
complaint or report involving substance abuse) and may be referred by staff into the program in lieu of 
filing a formal accusation (“board-referred”), or (3) a practitioner may be required by a board to 
participate in a program as a term of probation in a formal disciplinary matter (“Board-ordered”).  Once 
an individual enters a program, the Uniform Standards apply to all participants. 

 
However, SB 1177 carves out exceptions to the Uniform Standards for “self-referrals.”  Section 

2340.2(d) provides for confidential participation for a physician who does not have a restriction on his/her 
license related to substance abuse.  Section 2340.6(b) states that an agreement entered into pursuant to 
this bill is not a disciplinary action or order by the Board and shall not be disclosed to the Board if the 
physician did not enroll in the program as a condition of probation or as a result of an action by the board, 
and the physician is in compliance with conditions and procedures in the agreement.  These provisions 
are inconsistent with the Uniform Standards, which make no distinction between self-referrals and 
other kinds of participants.  Nor does any other DCA healing arts board with a diversion program 
treat self-referrals differently from other kinds of participants.5 

 
                                                           
5 Since 2003, the Department of Consumer Affairs (DCA) has contracted with Maximus Health Services, Inc. 
(Maximus) to provide Diversion Program services to seven DCA boards—the Dental Board of California, 
Osteopathic Medical Board of California, Physical Therapy Board of California, Physician Assistant Board of 
California, Board of Pharmacy, Board of Registered Nurses and Veterinary Medicine. Based on the information 
CPIL is able to obtain, Maximus treats all program participants, including self-referrals, in the same way.  See CPS 
HR Consulting’s Contract and Performance Audit of the DCA Diversion Program provided by Maximus Health 
Services dated February 18, 2016 at p. 15 (“Licensees become participants after they are accepted into the 
program.”)  For example, in a 2014 presentation to OMBC, Maximus’ Project Manager, Virginia Matthews, touted 
the program’s commitment to public protection (in direct contrast to MBC’s failed diversion program) by 
highlighting the fact that it requires all participants, including self-referrals, to cease practice pending a diagnostic 
evaluation. See webcast of meeting at 47:55, available at 
 https://www.youtube.com/watch?v=0tzLAUh3c9M&feature=youtu.be. 
 

https://www.youtube.com/watch?v=0tzLAUh3c9M&feature=youtu.be
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This bill, then, would set up a bizarre and dangerous system where only the licensees who 
operate on our brains and hearts, who are the most responsible for our health, and who are also the 
licensees with the easiest access to drugs, are allowed to continue to see patients at the very time a 
government program that exists only to protect patients is secretly evaluating them for drug 
impairment. 

 
To repeat: no other health care licensing board permits this – for obvious reasons. 
 
Regardless of how a substance-abusing physician enters the program created by SB 1177, patients 

must be protected from that physician.  MBC is statutorily bound to protect patients as its “paramount” 
priority.  Allowing the medical profession to create a special program with special rules for physicians 
will lead every other professional association whose licensing board has a diversion program to advocate 
for their own programs to be revised.  It is fundamentally unfair to have one set of rules apply to 
physicians, while a different set of rules applies to every other health care profession regulated by every 
other DCA healing arts board.  That scenario is the exact opposite of what was intended by SB 1441 and 
the Uniform Standards. 

 
The Program Created in SB 1177 Is In Fact A “Diversion Program” 
 
The proponents of this legislation also argue that it is appropriate to ignore some of the Uniform 

Standards because the program created in the bill is not a “true diversion program,” in that participation 
does not immunize any participant from disciplinary action.   

 
This is a specious argument.  MBC’s prior program, if it ever was a “true diversion program,” 

stopped being one in 1995 when MBC itself sponsored SB 779 (Lewis) to legislatively repeal judicial 
language in Kees v. BMQA, 7 Cal. App. 4th 1801 (1992), which stated that physicians formally admitted 
into MBC’s Diversion Program for substance-abusing licensees are immune from any MBC prosecution 
or investigation. At MBC’s urging, SB 779 added new subsections (c) and (d) to section 2350 of the 
Business and Professions Code, as follows: 

 
(c) Neither acceptance into nor participation in the diversion program shall preclude the 
division from investigating or continuing to investigate any physician and surgeon for 
any unprofessional conduct committed before, during, or after participation in the 
diversion program. 
 
(d) Neither acceptance into nor participation in the diversion program shall preclude the 
division from taking disciplinary action or continuing to take disciplinary action against 
any physician and surgeon for any unprofessional conduct committed before, during, or 
after participation in the diversion program, except for that conduct which resulted in the 
physician and surgeon's referral to the diversion program.6  
 

                                                           
6 SB 779’s  “no immunity” language has been added to the statutes creating diversion programs at the Dental Board, 
the Board of Registered Nursing, the Pharmacy Board, and the Physical Therapy Board.  No California “diversion 
program” is a “true diversion program.” 
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The program created in SB 1177 is in fact a “diversion program” as that term was used in SB 
1441 and in the Uniform Standards.  The term simply means a monitoring program for substance-abusing 
health care practitioners, and SB 1441 requires all DCA healing arts boards to follow the Uniform 
Standards regardless of whether they have a formal diversion program. The legislative findings in SB 
1441 are instructive: 

 
(a) Substance abuse is an increasing problem in the health care professions, where the 
impairment of a health care practitioner for even one moment can mean irreparable 
harm to a patient. 
 
(b) Several health care licensing boards have “diversion programs” designed to identify 
substance-abusing licensees, direct them to treatment and monitoring, and return them to 
practice in a manner that will not endanger the public health and safety. 
 
(c) Substance abuse monitoring programs, particularly for health care professionals, must 
operate with the highest level of integrity and consistency. Patient protection is 
paramount. 
 

SB 1441, Section 1 (emphasis added). 
 
In other words, the program proposed in SB 1177 is in fact a “diversion program” as that term is 

used in SB 1441 and the Uniform Standards.  There is no basis for any argument that certain Uniform 
Standards do not apply to the proposed program because it is not a “true diversion program.” 

 
SB 1177 Does Not Comply With the Uniform Standards 
 
The June 1, 2016 version of SB 1177 is inconsistent with the Uniform Standards in at least the 

following ways: 
 
(1) Confidentiality:  Proposed section 2340.2(d) provides for the confidential participation by a 

physician with substance abuse issues who does not have a restriction on his or her practice related to 
those substance abuse issues.  This is inconsistent with Uniform Standard #3, which provides that any 
licensee in a board diversion program “shall provide to the board the names, physical addresses, mailing 
addresses, and telephone numbers of all employers and supervisors and shall give specific, written 
consent that the licensee authorizes the board and the employers and supervisors to communicate 
regarding the licensee’s work status, performance, and monitoring.”  Sections 2340.4(f), 2340.6(b), and 
2340.6(c) are likewise inconsistent with Uniform Standard #3 in that they provide for confidentiality 
without permitting employer notification. 

 
(2) Reporting Noncompliance to the Board:  Section 2340.4(f) requires the vendor to have a 

system that requires the “immediate” reporting to the Board of all terminations and withdrawals from the 
program.  That is inconsistent with Uniform Standard #13, which requires reporting to the Board of all 
major violations of the program contract committed by any participant within one (1) business day, and 
reporting to the Board of all minor violations of the program contract committed by any participant within 
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five (5) business days.7  Proposed section 2340.6(a)(5) is similarly inconsistent with Uniform Standard 
#13 in that it requires a participant to acknowledge that withdrawal or termination will be reported to the 
Board.  The Uniform Standards require reporting of major and minor violations beyond withdrawal or 
termination from the program. 

 
(3) Reporting Information to the Board:  Section 2340.4(g)(1), which describes the 

“communication” and annual reports that the program must report to the Board, does not come close to 
providing the Board with the information that it must report annually to the Department and the 
Legislature under Uniform Standard #16, which provides an extensive list of data that must be gathered 
and reported. 

 
(4) Audits of the Program:  Section 2340.4(g)(2), which subjects the program to “periodic 

audits and inspections,” is inconsistent with the specific requirements concerning performance audits in 
Uniform Standard #15.  Specifically, Standard #15 requires an “external independent audit to be 
conducted at least once every three years by a qualified, independent reviewer or review team from 
outside the department with no real or apparent conflict of interest with the vendor providing the 
monitoring service.  In addition, the reviewer shall not be a part of or under the control of the board. The 
independent reviewer or review team must consist of individuals who are competent in the professional 
practice of internal auditing and assessment processes and qualified to perform audits of monitoring 
programs.”  In addition, Uniform Standard #15 requires that “The audit must assess the vendor’s 
performance in adhering to the uniform standards established by the board.  The reviewer must provide a 
report of their findings to the board by June 30 of each three year cycle.  The report shall identify any 
material inadequacies, deficiencies, irregularities, or other non-compliance with the terms of the vendor’s 
monitoring services that would interfere with the board’s mandate of public protection.”  Finally, it 
requires that “the board and the department shall respond to the findings in the audit report.”  SB 1177, as 
drafted, does not require these extensive audit procedures which are particularly important to MBC as its 
prior program failed five independent audits. 

 
MBC’s Enforcement Program Is Unacceptably Handcuffed 

 
At its October 2015 meeting, MBC established a list of criteria it would insist upon if it were to 

support creation of a new diversion program.  Full compliance with the Uniform Standards topped MBC’s 
list – and, as explained above, this bill does not achieve that criterion.  The bill also fails to achieve other 
MBC criteria. 

 
One of MBC’s required elements is that “if a complaint/report is received, the Board’s 

enforcement process will be followed, regardless of Program participation.”  But as written, SB 1177 
inhibits the Board from pursuing its enforcement process by limiting the evidence that it may use in a 
disciplinary matter.  Specifically, section 2340.6, subdivisions (d), (e), and (f), place limitations on the 
Board’s use of evidence of noncompliance generated by the program.  Sections 2340.6(e) and (f) 
absolutely preclude the enforcement program from using evidence of — for example — a failed drug test 
                                                           
7 Again, Uniform Standard #13 is meant to apply to “private-sector vendors” and is not limited to literal “diversion 
programs.”  By way of background, the Substance Abuse Coordination Committee specifically intended, when 
drafting this language, to prevent boards that use Maximus or some other outside vendor from skirting the required 
use of the Uniform Standards. 
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in a petition to revoke probation or other disciplinary matter.  This is unacceptable.  It is unimaginable 
that the Board would order a doctor to participate in this program as a condition of probation and then be 
unable to use evidence of noncompliance generated by that program as evidence in a petition to revoke 
probation.  That limitation is not consistent with the Board’s “paramount” public protection mandate and 
must not be permitted. 

 
SB 1177 Does Not Provide for Stable and Sufficient Resources for the Program 

 
MBC also specified that the “Program should ensure that sufficient resources are available to 

perform clinical roles and case management roles, with sufficient expertise and experience (50 physicians 
per case manager).” But the funding for the program as set forth in section 2340.8(b) is wholly dependent 
on the number of participants in the program, and that those individuals pay their allocated amount timely 
and in full.  It is not a stable or reliable funding source in order to ensure sufficient resources as required 
by the Medical Board. This provision should be amended to require a full fiscal analysis by an 
independent entity and a more stable funding source to ensure the program is not underresourced.  As 
MBC itself recognized when establishing its elements in October 2015, proper resources are critical for 
public protection.  Case managers must not have more than 50 physicians to monitor at any given time so 
that their ability to closely monitor program participants is not compromised in any way. 

 
“Everybody Else Has A Program” 

 
According to a prior analysis of SB 1177, CMA complains that “California physicians and 

surgeons are the only licensed medical professionals without a wellness and treatment program aimed at 
providing support and rehabilitation for substance abuse, stress, and other health issues.”  This ignores the 
27-year history of the Medical Board’s prior program while it was under the control of the sponsor, and 
five failed performance audits.  It also ignores the unanimous vote of the Medical Board itself to 
abolish the program. 

 
And just because other state boards have health and wellness programs for their licensees does 

not mean they are effective or that they protect patients.   According to 2015 data, fewer than half of the 
registered nurses who have entered the Board of Registered Nursing’s “Intervention Program” have 
successfully completed it.8  And BRN’s program has been savaged in the media,9 subjected to a material 
breach by its program vendor,10 and called “dangerous” and “untenable” by a substance abuse expert who 

                                                           
8 Board of Registered Nursing, Diversion Program Statistical Summary (as of Nov. 2015) (of 5,061 nurses who have 
entered the program since its inception, only 2,020 have successfully completed it). 
9 See, e.g., Tracy Weber and Charles Ornstein, Loose Reins on Nurses in Drug Abuse Program, L.A. Times (July 25, 
2009). 
10 Jessica Garrison, Medical Workers Were Allowed to Keep Practicing Despite Failing Drug, Alcohol Tests, L.A. 
Times (Oct. 8, 2010), documenting a material breach in the drug testing process of a subcontractor of Maximus, 
which runs BRN’s “intervention program.” Over a 10-month period, the subcontractor used the wrong threshold in 
testing urine specimens of California health care licensees, allowing more than 140 nurses, pharmacists, and others 
in California diversion programs to stay on the job when they should have tested positive and been removed from 
work immediately. 
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publicly resigned from one of its diversion evaluation committees.11  Finally, the title of a Bureau of State 
Audits report on the State Bar’s “Lawyer Assistance Program” for substance-abusing lawyers says it all: 
“State Bar of California: Its Lawyer Assistance Program Lacks Adequate Controls for Reporting on 
Participating Attorneys.”12 According to that audit, only 11% of the lawyers who have ever entered it have 
successfully completed it.13  These programs — which purport to monitor the behavior of substance-
abusing licensees — are affirmatively dangerous.  And no “health and wellness” program of any 
California agency does any post-participation tracking to see whether former participants are safely 
practicing, have relapsed into substance abuse, or have died from it.  No agency knows whether its 
program is effective in assisting licensees to recover from substance abuse.   

 
CPIL Recommendations 

 
For the reasons stated above, CPIL respectfully opposes the re-creation of any diversion program 

at MBC.  At a minimum, however, it is critical that the bill be amended to ensure patients are adequately 
protected.  In addition to amendments discussed above to remove any inconsistencies with the Uniform 
Standards and ensure their clear application to all program participants, CPIL recommends the following 
amendments: 

 
(1) The bill should be amended to require MBC to appoint a standing committee of Board 

members to meet quarterly, in public, to review data provided by the administering entity, and any audits 
performed with respect to the program as required by Uniform Standard #15.  The committee should be 
comprised of three public members and two licensee members of the Board, evaluate the program’s 
compliance with the Uniform Standards, and report its findings to the Board. 

 
(2) The bill should impose a sunset date on the program two years after it is implemented so that 

the Legislature may evaluate the program and ensure MBC is maintaining its public protection mandate. 
 
(3) Section 2340.4(h) should be amended to clarify that the Board may terminate the contract 

with the administering entity if it determines the administering entity is not in compliance with the 
Uniform Standards, the requirements of the program, or any contract entered into with the Board. 

 
 
 
 
 
 
 

                                                           
11 Jessica Garrison, State’s Rehab Program for Nurses is Called ‘Untenable’ and ‘Dangerous’, L.A. Times (Mar. 15, 
2011), recounting the public resignation and comments of Elinore McCance-Katz, M.D., Ph.D., then-medical 
director for the California Department of Alcohol and Drug Programs. 
12 California State Auditor, State Bar of California: Its Lawyer Assistance Program Lacks Adequate Controls for 
Reporting on Participating Attorneys (May 2011; Report No. 2011-030). 
13 Id. at 23. 
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There is no need for this bill or the program it would create.  CPIL urges your “NO” vote on SB 
1177 in its current form.  At a minimum, to ensure public protection from substance-abusing doctors, this 
bill must be amended to provide important safeguards which it sorely lacks at present. 

  
     Sincerely, 

 
     Julianne D’Angelo Fellmeth 
     Administrative Director 
     Center for Public Interest Law 
     Former Medical Board Enforcement Monitor 
     2003–05 
 
 

cc: Awet Kidane, Director, Department of Consumer Affairs 
Kimberly Kirchmeyer, Executive Director, Medical Board of California 


