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August 19, 2016 
 
Honorable Mark Stone, Chair, and Members 
Assembly Judiciary Committee 
1020 N Street, Room 104 
Sacramento, CA 95814 
 

Re: SB 846 (Anderson) – OPPOSE AS PROPOSED TO BE AMENDED 
 
Dear Chair Stone and Honorable Committee Members: 
 
With profound respect for the passion and dedication of the Chair when it comes to reforming a 
government agency – the State Bar – that for 30 years has broken laws, mismanaged tens of 
millions of dollars, disrespected the needs of the underprivileged, permitted sham law schools to 
dupe the poor and students of color into going into debt with no real hope of ever becoming 
lawyers, and failed to protect your constituents from those who pretend to be lawyers and lawyers 
who hurt them, all of this happening under the uninvolved watch of the Supreme Court, we must 
oppose SB 846. 
 
On June 2 of this year, on the floor of the Assembly, many of you spoke resolutely about AB 2878, 
repeating with justifiable conviction that the reforms in that bill were the “bare minimum” you 
expected to reform what is essentially a longstanding rogue agency. 
 
If that was your test – and it was and it was the right test – for earning your vote, SB 846 does not 
meet that test. 
 
SB 846 fails your test because, just like the prior version of the bill that earned only 10 votes on 
the Floor, SB 846 entirely fails to address any of the structural or governance issues that have long 
afflicted the Bar.  The practicing attorney majority on the Board of Trustees endures.  The problem 
of an intrinsically distracted regulator that, at every meeting, allows the interests of lawyers to 
compete with the interests of consumers, endures as well. 
 
And, on this score, because the bill fails to reform the two, mutually reinforcing structural flaws 
that have caused the Bar to misfire for three decades and worse than any other licensing agency, 
never correcting its own course, the bill therefore fails to do anything that will ensure your 
constituents are better protected than they are now, or have been. 
 
Worse, the scaling back of the bill appears to be based upon three incorrect premises. 
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First, there is the incorrect premise that it is somehow overreaching for the Legislature to enact 
structural reforms without first obtaining permission from the Supreme Court.  This is entirely 
unprecedented and an astonishingly small view of this body’s prerogatives and the solemn, 
constitution-grounded duties of every legislator to legislate in the public interest.  Not only is this 
view supported by no legal authority or reputable view of the separation of powers, the California 
Supreme Court itself squarely rejects it: 
 

 [T]he power of the legislature to impose reasonable regulations upon the 
practice of the law has been recognized in this state almost from the inception 
of statehood.’  (Brydonjack v. State Bar [(1929)] 208 Cal. 439, 443, 281 P. 1018.)  
‘[T]his court has respected the exercise by the Legislature, under the police power, 
of ‘a reasonable degree of regulation and control over the profession and practice 
of law’ in this state.  [Citations.]  This pragmatic approach is grounded in this 
court's recognition that the separation of powers principle does not command a 
‘hermetic sealing off of the three branches of Government from one another.’  
[Citation.]   
 

In re Attorney Discipline System (1998) 19 Cal.4th 582, 599-600 (emphasis supplied). 
 
“Almost from the inception of statehood….”  That is a long time. 
 
If any portion of this bill is premised on the assumption that it is improper for this body to legislate 
to protect your constituents from unethical or incompetent lawyers, let this precedent and the 
existence of the entirety of the State Bar Act, which decrees and sets the rules for every facet of 
State Bar operations, reassure you. 
 
Second, there appears to be a misimpression that unless some bill is passed, Bar employees might 
lose their jobs.  But that isn’t true at all.  In the absence of a “dues bill” authorizing the Bar to 
charge its members licensing fees, the California Supreme Court is authorized to order California 
lawyers to support the Bar’s programs and its employees.  The Court has exercised this authority 
in the past, and just today the Bar reiterated that it “is preparing a submission to the California 
Supreme Court to authorize the State Bar to assess fees, in the event that is necessary….”   The 
Bar is precluded from financing some of its programs with mandatory bar dues anyway, and is not 
precluded from soliciting voluntary contributions to continue to finance those programs in its dues 
notice.   
 
Third, even though the bill tries to insulate the Bar from antitrust liability (while not addressing 
the structural reforms needed to protect your constituents from harm), it fails to do that 
successfully. To assure a federal court that non-“active market participants” are not acting like a 
cartel requires more than mere words giving the power to review their decisions to someone else.  
That power has always existed and has never been effectively exercised, nor is it likely to proceed 
in a manner assuring bona fide compliance with federal antitrust law.  There must be a mechanism 
and process in place and resources to assure that these words are not just pro forma, but for real, 
demanding active state supervision as a practical matter, not a theoretical one.  It must include the 
specifics of who and how, as well as assured funding, to accomplish active state supervision.  For 
example, that failure has led to decades of anticompetitive exclusion of tens of thousands from law 
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practice, with a radically lower Bar exam passage rate than other states.  SB 846 does not succeed 
on this score either, leaving open the possibility of an antitrust lawsuit, notwithstanding its laudable 
intentions on this score. 
 
For all these reasons, CPIL must respectfully request a no vote. 
 
Sincerely, 
 
 
 
Robert Fellmeth 
Executive Director 
 
 
 
Ed Howard 
Senior Counsel 
 


