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October 2, 2017 

Office of the Clerk 
Supreme Court of California 
350 McAllister Street 
San Francisco, CA 94102-4797 

Re: In re California Bar Exam, Docket No. S244281 

Dear Chief Justice and Associate Justices of the California Supreme Court: 

On behalf of the Center for Public Interest Law (CPIL), I write in response to the Court’s order 
dated September 14, 2017, soliciting amicus curiae letters regarding the State Bar of California’s 
Final Report on the 2017 California Bar Exam Standard Setting Study. We very much appreciate 
the Court’s close attention to this critically important matter regarding the regulation of our legal 
profession, and for the opportunity to provide CPIL’s recommendations to the Court.  

CPIL has been closely monitoring this issue—and we have regularly appeared before the Board of 
Trustees and the Committee of Bar Examiners throughout their study of the Bar Exam.  
Additionally, our Administrative Director, Bridget Fogarty Gramme, served as the Assembly 
Judiciary Committee’s nominee as a Subject Matter Expert panelist on both the Standard Setting 
Study and the Content Validation Study for the California Bar Exam.  

What has become clear—particularly over the past year in the wake of some of the lowest pass 
rates in the history of the Bar exam—is that the determination of the proper cut score for, and the 
proper content of, the Bar exam is a matter of great importance, warranting a thorough and detailed 
validity analysis that may take years to complete. As discussed in detail below, all occupational 
licensing agencies in California under the umbrella of the Department of Consumer Affairs, 
including those licensing medical professionals, engineers, and accountants, have been legally 
required to undertake a psychometric study and revalidation of their licensing exam (including 
national exams) every five to seven years for at least the last two decades.  

As the Bar’s cover letter to its report readily admits, however, the Bar exam cut score has never 
been set based on any psychometric study, but rather has been consistently set at 70% passing 
score to reflect academic standards at the time. See Dkt. No. 3, 9/14/17 Amended Cover Letter to 
the Final Report on the 2017 California Bar Exam (“Amended Cover Letter”) at 2. The current 
cut score, therefore, is inconsistent with the purpose of licensing examinations.  Critically, the 
psychometric standards for the validity of licensing examinations remains absent.  We applaud the 
Court’s recent adoption of new Rule 9.6 of the California Rules of Court, regarding the Supreme 
Court approval of the Bar examination, now requiring the Bar to undertake such a review. 
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While the recent cut score study had some flaws, most of which were driven by the accelerated 
time frame in which in the study had to take place, at least two independent observers have 
concluded that the methodology was sound, and the recommendations therein are reliable to a 95% 
certainty. We believe this is sufficient to justify a temporary cut score reduction to 1390—two 
standard errors below the median scores—until a thorough, independent occupational 
analysis of the legal profession in California and content validation of the Bar exam can be 
completed. At that point, we recommend that a second cut score study should take place—without 
the time constraints we experienced here—and the results of that study should be the final 
recommendation to the Court. The status quo is unacceptable. 

CPIL Expertise in State Bar Matters 

CPIL is a nonprofit, nonpartisan academic and advocacy center based at the University of San 
Diego School of Law. Since 1980, CPIL has examined and critiqued California’s regulatory 
agencies, including the State Bar of California. CPIL attorneys and student interns have attended 
the Bar’s meetings and followed its activities for over 35 years.  From 1987 to 1992, I personally 
served as the State Bar Discipline Monitor (under now-repealed Business and Professions Code 
section 6086.9), under appointment by then-Attorney General John Van de Kamp, with CPIL 
serving as the Monitor’s staff.  The State Bar Discipline Monitor position was created by the 
Legislature and—over the course of almost five years—CPIL wrote eleven reports on the operation 
of the State Bar’s discipline system, reporting to the Judiciary Committees and to the Chief Justice 
of the California Supreme Court.  We worked with Senator Robert Presley and a succession of 
State Bar Presidents to fashion some 40 reforms of the system, including the passage of Senate 
Bill 1498 (Presley), 1988 legislation creating the current independent State Bar Court.  We 
participated actively in the proceedings and deliberations of the 2010 Governance in the Public 
Interest Task Force, whose work culminated in the Legislature’s passage of SB 163 (Evans) 
(Chapter 417, Statutes of 2011), as well as the 2016 and 2017 Governance in the Public Interest 
Task Forces, the recommendations of which are still being implemented today.  Our work and 
research prompted further reforms contained in SB 387 (Jackson) (Chapter 537, Statutes of 2015), 
and is further reflected in the current version of SB 36 (Jackson), now pending on Governor 
Brown’s desk.  We are well aware that the Bar is part of the judicial branch under the aegis of the 
California Supreme Court.  And we are similarly familiar with all of the executive branch agencies 
that license and regulate other professions and trades in California. 

There Is No Evidence that Suggests a Lower Cut Score Will Harm the Public 

Our entire mission at CPIL is driven by public protection; we would never consider recommending 
to this Court that it reform the Bar exam, and lower its cut score, if there were any evidence at all 
to suggest that doing so would cause a risk to the public. While we understand that any Bar exam 
may have some relevance in identifying incompetence at the extreme low end, that correlation 
does not connect with a harsh cut score which is nowhere near the low end, and that has never 
been designed to measure minimum functional and relevant competence in the first place.  

As the extremely dense report the Bar submitted to the Court confirms, there is not a single piece 
of evidence indicating that California’s current cut score is doing a better job protecting the public 
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from incompetent attorneys than any of the 48 states with lower cut scores. Nor is there any data 
to suggest that lowering the cut score below its current level would adversely impact the public. 
Indeed, the Bar’s Final Report on the 2017 California Bar Exam Standard Setting Study (“Final 
Report”) expressly recognizes this fact: “There is no empirical evidence available that indicates 
California lawyers are more competent than those in other states.” Id. at 17.   

This is not surprising given that the Bar has yet to complete any study validating that the 
content of the Bar exam is in any way an appropriate measure of minimum competence to 
practice law.  “According to the psychometric literature, the purpose of any licensure examination 
like the CBX is to distinguish minimally competent candidates from those that could do harm to 
the public; the purpose is not to evaluate mastery of content, ensure employability, or evaluate 
training programs. Licensure exams are also not intended to be predictive of career success or 
possible future misconduct.” Amended Cover Letter at 2.  But —until recently—the Bar has never 
even defined the term “minimally competent candidate” let alone apply that standard to ensure a 
properly set cut score.  

Given this lack of justification for the current cut score in light of the undisputed psychometric 
standards for setting an appropriate cut score for a licensing exam, we respectfully submit that the 
Court can no longer accept the status quo while thousands of students, who have expended 
hundreds of thousands of dollars and completed seven years of higher education, are denied entry 
to practice law in California for arbitrary reasons.  

We therefore strongly urge the Court to reject the arguments before you claiming that the existing 
version of the Bar exam, and its current cut score, are sufficiently protecting the public. The 
evidence from other states like New York, whose pass points are significantly below our own with 
no corresponding evidence of public harm, is compelling. See, e.g., Final Report at 17-18; 27. 
Those taking the California Bar exam have substantially higher LSAT scores and higher MBE 
scores than the takers in most states, yet the Bar flunks almost twice the percentage of other major 
states.  That cutoff not only harms youth with seven years of expensive higher education; it affects 
minority participation and representation in our profession.  Moreover, it affects supply, price, and 
other restraint-of-trade impacts that the Bar has never measured or examined competently or in 
good faith. 

There are a multitude of ways to protect Californians from incompetent and unethical lawyers, for 
example: revising standards for legal specialization, revamping mandatory continuing legal 
education, enhancing our disciplinary system, and requiring attorneys to carry malpractice 
insurance. It is clear that setting an unnecessarily high cut score on the Bar exam does not 
measurably serve such a purpose.  

A Thorough and Rigorous Occupational Analysis and Content Validation Study Must Be 
Completed Before a Final Recommendation Can Be Made 

While the Bar exam studies currently underway may be somewhat unique with respect to other 
states’ practices across the legal profession, they are not unique to all of the other licensed 
professions. Indeed, Business and Professions Code section 139, which became effective nearly 
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20 years ago, required the Department of Consumer Affairs to develop a policy regarding 
examination development and validation, and occupational analyses for each of the licensing 
boards under its umbrella. The Department of Consumer Affairs Licensure Examination Validation 
Policy dated October 1, 2012, which is attached hereto as Exhibit A, was developed pursuant to 
section 139, and requires all licensing boards in California to undergo an occupational analysis 
and content validation study every five years. That process (even when conducted on a regular 
basis) can take up to two years.   

The purpose of a licensing exam like the Bar exam is to assess a candidate’s ability to practice at 
or above the level of minimum acceptable competence. In other words, the exam must assess 
whether an applicant possesses the level of knowledge, skill, and ability required of licensees that, 
when performed at this level, would not cause harm to the public health, safety, or welfare. See 
Ex. A (DCA policy) at 2, 4. It is not designed to evaluate training programs, evaluate mastery of 
content, predict success in professional practice, or ensure employability.  See Appendix B to the 
Final Report, Dr. Chad Buckendahl’s 7/28/17 Final Report, Standard Setting Study, at B6. 

When setting a cut score, a licensing entity must follow a process that adheres to accepted technical 
and professional standards, and adhere to a criterion-referenced passing score methodology that 
uses minimum competence at an entry-level to the profession. Ex. A (DCA policy) at 6. The DCA 
policy specifically notes: “An arbitrary fixed passing score or percentage, such as 70 percent, 
does not represent minimally acceptable competence.  Arbitrary passing scores are not legally 
defensible.”  Id. (emphasis added.) 

Unfortunately, as the Bar’s cover letter admits, the status quo cut score falls into this latter category. 
Amended Cover Letter at 2. In fact, the current cut score is even higher than 70%, and it was never 
determined as a result of any validation study or tied to an assessment that attempted to define a 
minimally competent attorney in California.  Id.  (“In California, it has been 30 years since the 
pass line has been studied. And even then, the cut score was set not as a result of a psychometric 
study, but rather to ensure a consistent pass rate with previous administrations of the exam, set at 
a 70 percent passing score to reflect academic standards at the time.”) 

While, arguably, the recent cut score study could retroactively support this arbitrarily-set number, 
there were a number of flaws with the study—as recognized by two independent observers present 
at the study, among others—centered primarily upon the panelists’ lack of a cohesive 
understanding as to the meaning of “minimally competent candidate,” and the overall purpose of 
a licensing exam.  See generally Final Report at 27-35.  

Additionally, the study was limited by (1) the inability to link the written essay scores to the 
Multistate Bar Examination (MBE) scores because the National Conference of Bar Examiners 
would not provide this data; (2) as noted by both independent observers, some panelists may have 
been influenced by other panelists who appeared to have had in-depth knowledge and input into 
the development of the Bar Exam content over the years; (3) the panelists were limited in time and 
lacked the ability to discuss their responses and see how they fell within the group; and (4) there 
may have been a tendency among the panelists to “grade on a curve”—ensuring a more even 
distribution between “competent” and “non-competent” responses. Id.  
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RECOMMENDATIONS: 

In light of the comments and observations above, CPIL recommends the following: 

1) Impose an interim cut score of 1390, which is two standard errors below the median
recommended score, until a thorough, psychometrically-sound validation process is
complete. 1390 is still within the recommended range that is 95% accurate, but accounts
for the potential misunderstandings among some panelists with regard to the true purpose
of the licensing exam, and other flaws with regard to the cut-score study. It also takes into
account important policy determinations such as increasing access to justice and diversity
in the legal profession.  Based on my five years and eleven studies of attorney performance
and discipline in California, that interim adjustment will cause no public protection decline.
Indeed, placing it at 1390 in the interim is prudent and conservative as we expect the final
recommendation to be lowered further in the next two to three years as more complete
examination (as is common for virtually every other trade and profession in our state) is
finished.

2) Undertake a thorough California-specific, psychometrically sound, occupational
analysis, as recommended by independent observer Tracy Montez, that is up-to-date and
reflects the knowledge, skills, and abilities required of minimally competent entry level
attorneys in California. See Final Report at 49; Montez report at 10, Chapter 2. Such a
state-specific occupational analysis is critical to establish a baseline for making high-stakes
decisions like determining appropriate content for the exam, creating a common frame of
reference for a minimally competent attorney when establishing passing scores, and
providing preparation and training information to law schools. This analysis should be
conducted by independent psychometricians who specialize in licensing on a state level.1

We recommend that the State Bar contract with the Department of Consumer Affairs’
Office of Professional Examination Services (OPES) to conduct this analysis, as this office
is unquestioned in independence and expertise in California.  Once this is conducted, a
second content validation study should take place based on the new analysis, as the Final
Report points out.  See, Final Report at 49-50.

3) Postpone the Law School Performance Study Until an Occupational Analysis Has
Been Conducted. While we agree that it is important to assess the efficacy of law schools
and their ability to properly train attorneys to enter the legal profession, we do not believe
it should be conducted at this time. This study, which relates to students’ abilities to
pass the Bar exam in its current form, is irrelevant to whether the exam itself is
properly testing for minimum competence in the first place. We recommend that any
assessment of law school performance be conducted after an occupational analysis is

1 A study wholly independent from the Bar itself—particularly the Committee of Bar Examiners who must not be 
placed in the untenable position of objectively reviewing its own actions—is critical.  The August 31, 2017 meeting 
of the Committee of Bar Examiners, in which that Committee completely disregarded all of the public comment and 
evidence justifying a lower interim cut score and voted instead to maintain the staus quo, commands this advice. 
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complete, and the knowledge, skills, and abilities of first-year lawyers is concretely 
defined.  

4) Insist on data from the National Committee of Bar Examiners. As you will see from the
DCA’s policy, it is critical to this validation process that the Bar be given access to
information from all studies and reports from the NCBE, and maintain the right to review
the recent examination, among other critical data regarding the Multistate Bar
Examination. See Exhibit A at 6. Moreover, other exams such as the Multistate Professional
Responsibility Exam, and the various specialization exams, must also be revalidated on an
ongoing basis.

5) Implement an internal examination review policy with regular evaluation, and
adequately fund it. See Montez report at 10, Chapter 2. Again, CPIL recommends that the
Bar contract with OPES to oversee this regular exam validation.

6) Disregard the Recent Attorney Survey:  The Bar recently sent a survey to all California
attorneys seeking their opinion on the appropriate cut score.  In addition to the fact that
attorney opinion on the cut score is entirely irrelevant, the survey failed to contextualize
the questions with a description of the purpose of licensing exams, or provide any mention
of a minimally competent attorney. Without that contextualization, the results of that survey
as it relates to making a psychometrically-sound recommendation to the Supreme Court,
are meaningless.  If anything, the survey is evidence that a cut score set by a body
controlled by actively practicing attorneys must be independently reviewed.

CONCLUSION 

It is our sincerely-held belief that the evidence currently before the Court is sufficient to justify an 
interim reduction of the cut score to 1390, while the Bar completes a rigorous, independent, and 
psychometrically sound analysis of Bar Examination in California.  We stand ready to assist the 
Court, and the Bar, in any way we can to ensure the exam is designed in a way that properly 
measures competence to protect the people of California, without serving as an arbitrary barrier to 
enter the legal profession. 

Very sincerely, 

Robert C. Fellmeth, Executive Director 
Center for Public Interest Law 
Price Chair in Public Interest Law 
University of San Diego School of Law 

State Bar Discipline Monitor 1987-1992 

Cc: Vanessa Holton, General Counsel, State Bar of California 
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Honorable Mark Stone, Chair, Assembly Judiciary Committee 
Honorable Hannah-Beth Jackson, Chair, Senate Judiciary Committee 
Leah Wilson, Executive Director, State Bar of California 

Encl. 



Exhibit A 



STATE CF CALIFORNIA STATE AND CONSUMER SERVICES AGENCY • GOVERNOR EDMUND G. BROWN .JR. 

DEPARTMENTAL POLICY c::::ICi3 
DEPAATM ENT OF CONSUMER AFFAIRS 

TITLE LICENSURE EXAMINATION VALIDATION POLICY 

POLICY OWNER OFFICE OF PROFESSIONAL EXAMINATION SERVICES 

POLICY NUMBER OPES 12-01 SUPERCEDES NEW 

ISSUE DATE OCTOBER 1, 2012 EFFECTIVE IMMEDIATELY 

DISTRIBUTE TO ALL EMPLOYEES 

ORIGINAL APPROVED BY If'~· IJ,~ 
Denise D. Brown 
Director 

NUMBER OF PAGES 9 I ATTACHMENTS NONE 

POLICY 

It is the policy of the Department of Consumer Affairs (DCA) that occupational analyses and 
examination development studies are fundamental components of licensure programs. 
Licensure examinations with substantial validity evidence are essential in preventing unqualified 
individuals from obtaining a professional license. To that end, licensure examinations must be: 

• Developed following an examination outline that is based on a current occupational 
analysis. 

• Regularly evaluated. 
• Updated when tasks performed or prerequisite knowledge in a profession or on a job 

change, ,or to prevent overexposure of test questions. 
• Reported annually to the Legislature. 

APPLICABILITY 

This policy applies to all employees, governmental officials, contractors, consultants, and 
temporary staff of DCA; and any of its divisions, bureaus, boards, and other constituent 
agencies. Within this policy, the generic acronym "DCA" applies to all of these entities. For 
purposes of this policy, "board" shall refer to all boards, bureaus, or committees. 

PURPOSE 

The purpose of this policy is to meet the mandate of Business and Professions (B&P) Code 
section 139 (a) and (b) directing DCA to develop a policy regarding examination development 
and validation, and occupational analyses; and B&P Code section 139 (c) and (d) directing DCA 
to evaluate and report annually to the Legislature the methods used by each regulatory entity for 
ensuring that their licensing examinations are subject to periodic evaluations. 



On September 30, 1999, the Office of Professional Examination Services (OPES) completed 
and distributed to its clients an internal publication "Examination Validation Policy" in compliance 
with B&P Code section 139 (a) and (b). In 2000, DCA policy "Licensing Examinations
Reporting Requirements" (OER-00-01) was established to meet the mandate of B&P Code 
section 139 (c) and (d). It has since been abolished. This new policy addresses the provisions 
of all four subsections of B&P Code section 139: (a), (b), (c), and (d). 

AUTHORITY 

• Business and Professions Code section 139 (a). (b), (c), and (d) 
• Business and Professions Code section 101.6 
• Government Code section 12944 (a) of the Fair Employment and Housing Act 
• Uniform Guidelines on Employee Selection Procedures (1978), adopted by the Equal 

Employment Opportunity Commission, Civil Service Commission (EEOC), Department of 
Labor, and Department of Justice 

• Civil Rights Act of 1964, as amended 

DEFINITIONS 

Content domain is the "set of behaviors, knowledge, skills, abilities, attitudes or other 
characteristics to be measured by a test, represented in a detailed specification, and often 
organized into categories by which items are classified."1 

Content-related evidence of validity is the evidence that shows the extent to which the content 
domains of a test are based upon tasks performed in practice and the knowledge, skills, and 
abilities required to perform those tasks. 

Criterion-referenced passing score is the score on a licensure examination that establishes 
minimum competence. This score is an absolute standard and is not dependent upon the 
performance of the candidates who sit for the examination. 

Entry level indicates minimum acceptable competence for licensure into a profession in the 
State of California. 

Examination development specialists are individuals who are trained, experienced, and skilled 
in licensure-related occupational analysis; licensure-related examination planning, development, 
validation, administration, scoring, and analysis; and the professional and technical standards, 
laws, and regulations related to these tasks. 

Examination outline is a detailed description for an examination that specifies the number or 
proportion of items required to assess each content domain. 

Minimum acceptable competence is the level of knowledge, skill, and ability required of 
licensees that, when performed at this level, would not cause harm to the public health, safety, 
or welfare. 

1 American Educational Research Association, American Psychological Association, and National Council on 
Measurement in Education, Standards for Educational and Psychological Testing, Washington, DC, 1999, p. 174 
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Occupational analysis is a method for identifying the tasks performed in a profession and the 
knowledge, skills, and abilities required to perform those tasks. For occupational licensing, the 
term occupational analysis is preferred over job analysis or practice analysis because the scope 
of analysis is across a profession, not an individual job. 

Reliable measurement/reliability is "the degree to which test scores for a group of test takers 
are consistent over repeated applications of a measurement procedure and hence are inferred 
to be dependable, and repeatable for an individual test taker; the degree to which scores are 
free of errors of measurement for a given group." 2 

Review ("Audit") of a national licensure examination is an analysis of a nationally developed 
and administered licensure examination for a profession. The goals of the review are (a) the 
identification of any critical aspects of the profession as it is performed in California that is not 
tested in the national examination, but should be tested to ensure safe and competent practice 
in California and (b) an assessment of whether professional testing standards are being met. 

Subject matter experts (SMEs) are practitioners currently possessing an active license in good 
standing, who are active in their practice, and are representative of the diversity of the 
professional population in terms of years licensed, practice specialty, ethnicity, gender, and 
geographic area of practice. When contracting for their services, DCA refers to SMEs as Expert 
Consultants. 

Validation is "the process by which evidence of validity is gathered, analyzed, and 
summarized. "3 

Validity is the "degree to which accumulated evidence and theory support specific 
interpretations of test scores entailed by proposed uses of a test."4 Validity is not a property 
inherent in a test; it is the degree to which the decisions based on that test are accurate. For 
licensing examinations, validity is interpreted as correctly differentiating between persons who 
are qualified to safely practice a profession from those who are not. 

PROVISIONS 

A. VALIDATION TOPICS 

B&P Code section 139 (b) requires OPES to address eight specific topics, plus any other 
topics necessary to ensure that licensing examinations conducted on behalf of DCA are 
validated according to accepted technical and professional standards. 

1. AN APPROPRIATE SCHEDULE FOR EXAMINATION VALIDATION AND 
OCCUPATIONAL ANALYSIS AND CIRCUMSTANCES UNDER WHICH MORE 
FREQUENT REVIEWS ARE APPROPRIATE 

2 American Educational Research Association, op.cit., p. 180 
3 Society for Industrial Organizational Psychology, Principles for the Validation and Use of Personnel Selection 

Procedures, Bowling Green, OH, 2003, p. 72 
4 American Educational Research Association, op.cit., p. 184 
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Occupational Analysis Schedule 
Generally, an occupational analysis and examination outline should be updated every five 
years to be considered current; however, many factors are taken into consideration when 
determining the need for a shorter interval. For instance, an occupational analysis and 
examination outline must be updated whenever there are significant changes in a 
profession's job tasks and/or demands, scope of practice, equipment, technology, 
required knowledge, skills and abilities, or laws and regulations governing the profession. 
The board is responsible for promptly notifying the examination development specialist of 
any significant changes to the profession. This is true both for California-specific and 
national licensure examination-related occupational analyses. 

Examination Validation Schedule 
New forms of a licensure examination assist in the legal defensibility of the examination, 
prevent overexposure of test items, and keep the examination current. The decision to 
create an examination, or new forms of an examination, is made by the board responsible 
for the license in consultation with the examination development specialist. The creation 
of new examination forms depends on the needs of the testing program and the number 
of people taking the examination. 

2. MINIMUM REQUIREMENTS FOR PSYCHOMETRICALLY SOUND EXAMINATION 
VALIDATION, EXAMINATION DEVELOPMENT, AND OCCUPATIONAL ANALYSES, 
INCLUDING STANDARDS FOR SUFFICIENT NUMBER OF TEST ITEMS 

Boards have the ultimate responsibility to ensure that a licensure examination meets 
technical, professional, and legal standards and protects the health, safety, and welfare of 
the public by assessing a candidate's ability to practice at or above the level of minimum 
acceptable competence. 

The inferences made from the resulting scores on a licensing examination are validated 
on a continuous basis. Gathering evidence in support of an examination and the resulting 
scores is an on-going process. Each examination is created from an examination outline 
that is based upon the results of a current occupational analysis that identifies the job
related critical tasks, and related knowledge, skills, and abilities (KSAs) necessary for 
safe and competent practice. Examinations are designed to assess those KSAs. To 
ensure that examinations are job-related, SMEs must participate in all phases of 
examination development. 

All aspects of test development and test use, including occupational analysis, 
examination development, and validation, should adhere to accepted technical and 
professional standards to ensure that all items on the examination are psychometrically 
sound, job-related, and legally defensible. These standards include those found in 
Standards for Educational and Psychological Testing, referred to in this policy as the 
Standards; and the Principles for Validation and Use of Personnel Selection Procedures, 
referred to in this policy as the Principles. 

The Standards and Principles are used as the basis of all aspects of the policies 
. contained in this document. The EEOC Uniform Guidelines on Employee Selection 

Procedures (1978) provide direction on the legal defensibility of selection-related 
examinations. 
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Other professional literature that defines and describes testing standards and influences 
professionals is produced by the following organizations: 

• American Educational Research Association (AERA) 
• American Psychological Association (APA) 
• Council on Licensure, Enforcement, and Regulation (CLEAR) 
• Educational Testing Service (ETS) 
• Equal Employment Opportunity Commission (EEOC) 
• Institute for Credentialing Excellence (ICE) 
• National Council of Measurement in Education (NCME) 
• Society for Industrial and Organizational Psychology (SIOP) 

Minimum Requirements for Psychometrically Sound Occupational Analysis 
The minimum requirements for a psychometrically sound occupational analysis are as 
follows: 

• Adhere to a content validation strategy or other psychometrically sound 
examination development method as referenced in a recognized professional 
source. 

• Develop an examination outline from the occupational analysis. 
• Gather data from a sample of current licensees in the State of California that 

represents the geographic, professional, and other relevant categories of the 
profession. 

Minimum Requirements for Psychometrically Sound Examination Development and 
Validation 
The minimum requirements for psychometrically sound examination development an"d 
validation are as follows: 

• Adhere to the Standards and Principles. 
• Document the process following recommendations in the Standards and 

Principles. 
• Conduct with a trained examination development specialist in consultation with . 

SM Es. 
• Use an examination outline and psychometrically sound item-writing guidelines. 
• Follow established security procedures. 

Standards for Sufficient Number of Test Items 
The number of items in an examination should be sufficient to ensure content coverage 
and provide reliable measurement. Both empirical data and the judgment and evaluation 
by SMEs should be used to establish the number of items within an examination. The 
empirical data should include results from an occupational analysis, item analysis, and 
test analysis. 

The item bank for a licensure examination should contain a sufficient number of items 
such that: 1) at least one new form of the examination could be generated if a security 
breach occurred; and 2) items are not exposed too frequently to repeating examinees. 

3. SETTING PASSING STANDARDS 

Passing score standards for licensure examinations must: 
• Follow a process that adheres to accepted technical and professional standards. 
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• Adhere to a criterion-referenced passing score methodology that uses minimum 
competence at an entry-level to the profession. 

An arbitrary fixed passing score or percentage, such as 70 percent, does not represent 
minimally acceptable competence. Arbitrary passing scores are not legally defensible. 

If a board has an appeals process for candidates who are not successful in their 
examination, once a criterion-referenced passing score has been determined for a 

. multiple-choice examination, the board shall not change a candidate's score without 
consultation with the examination development specialist. 

4. STANDARDS FOR REVIEW OF STATE AND NATIONAL EXAMINATIONS 

All licensure examinations appropriated for use in California professions regulated by 
DCA should be validated according to accepted technical and professional standards, as 
described elsewhere in these provisions. At a minimum, the following factors must be 
considered in a review of state and national examination programs: 

• Right to access information from all studies and reports from test vendors (local or 
national) 

• Right of state agency to review recent examination 
• Description of methodology used to establish content-related validity 
• Occupational analysis report and frequency .of updates 
• Method to ensure standards are set for entry-level practice 
• Examination outline and method to link to the occupational analysis 
• Information about the sample of practitioners surveyed 
• Item development process (experts used, editing methods, etc.) 
• Sufficient size of item banks 
• Pass-point setting methodology 
• Examination security methods; examination administration processes 
• Examination reliability 
• Pass/fail ratio 
• Statistical performance of examinations 

California practice must be appropriately represented in an occupational analysis 
conducted on a national level in order for the results to be valid for examination 
development in California, and if national examinations are used, the suitability of 
examination content for California practice must be determined by a review of the 
occupational analyses, including the demographics of the practitioners upon which it is 
based. 

5. APPROPRIATE FUNDING SOURCES FOR EXAMINATION VALIDATIONS AND 
OCCUPATIONAL ANALYSES 

Budget line items should be designated exclusively for examination development and 
occupational analyses projects. To assure validity, maintain consistency, preserve 
security, and ensure the integrity of the examination program, the budget line items need 
to be continuous appropriations. 
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Boards should budget for costs associated with examination and occupational analysis 
development; contracting with a computer-based testing vendor for electronic 
examination administration; and projecting for expenses associated with travel and per 
diem for SMEs who participate in examination development and. occupational analysis 
workshops. Boards that administer examinations by paper and pencil should also 
consider the expense of examination proctors, including their travel and per diem 
expenses; examination site rental; additional security resources; and printing costs for the 
preparation guides and examination booklets. 

Boards must have the budgetary flexibility to adapt to unexpected or additional program 
needs. For example, the potential for catastrophic incidents such as a security breach 
and the cost to replace the compromised examination should be considered in 
determining overall examination-related costs. 

Boards contract via intra-agency contracts (IACs) with OPES for examination-related 
services. Currently, boards request OPES' services and submit a Budget Change 
Proposal (BCP) to obtain expenditure authority if they do not already have a budget line 
item for these expenditures. Boards are then charged, and OPES is reimbursed through 
the IACs for occupational analyses, national examination reviews, and ongoing 
examination development, evaluation, construction, and publication services. Consulting 
and psychometric expertise and test scoring and item analysis (TSIA) services, among 
others, continue to be funded by distributed administrative costs (pro rata). 

6. CONDITIONS UNDER WHICH BOARDS SHOULD USE INTERNAL AND EXTERNAL 
ENTITIES TO CONDUCT THESE REVIEWS 

A board may choose to use external and/or internal resources for licensure examination 
development and/or review of state and national licensure examinations, and must 
determine the most logical application of those resources. 

OPES is the internal resource for examination review and California-specific examination 
development services for DCA. OPES also conducts reviews of national examination 
programs to ensure compliance with California requirements. 

If OPES is unable to provide the requested service, external development and review 
may occur. External examination development or review of a national licensure 
examination occurs when the board contracts with a qualified private testing firm. 

7. STANDARDS FOR DETERMINING APPROPRIATE COSTS OF REVIEWS OF 
DIFFERENT TYPES OF EXAMINATIONS, MEASURED IN TERMS OF HOURS 
REQUIRED 

The Standards provide "a basis for evaluating the quality of testing practices."5 These 
criteria can be used to identify tasks that must be performed in the development and 
validation of a licensure examination. Costs are applied to the performance of each task, 
based on its difficulty, available technology, and the complexity of the profession. 

5 American Educational Research Association, op.cit, p. 1. 
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OPES has a defined fee schedule that is based on the number of hours to complete each 
phase of the project. An occupational analysis and an examination development project 
will require different tasks to be performed; therefore, the number of hours varies from 
one phase to another.. The time and tasks required depends on the profession, type of 
exam, number of forms, frequency of administration, technology resources, and other 
factors. 

8. CONDITIONS UNDER WHICH IT IS APPROPRIATE TO FUND PERMANENT AND 
LIMITED-TERM POSITIONS WITHIN A BOARD TO MANAGE THESE REVIEWS 

Because examinations are critical to the mandate for consumer protection, it is necessary 
that if a board provides an examination, it should maintain examination support staff. The 
number of support staff needed is determined by each board's examination requirements 
and secured through the budget process. 

Factors that may affect change in the number of staff support needed include, but are not 
limited to the following: 

• An increase in the number of times an examination is offered. 
• A change of method by which an examination is administered, for example: 

o from paper to computer-based testing administration 
o from oral panel to written examination format 
o from written-only to the addition of a practical examination 

• A change of examination administration, for example: 
o from a national to a California-based examination, or vice-versa 
o a change in examination administration vendors 

• A unique circumstance such as a breach of examination security. 
• ·A change in legislative mandates. 

B. YEARLY REPORTING REQUIREMENTS 

B&P Code section 139 (c) specifies that every regulatory board shall submit to DCA on or 
before December 1 of each year its method for ensuring that every licensing examination is 
subject to periodic evaluation. These evaluations must include four components: 

1. A description of the occupational analysis serving as the basis for the examination. 
2. Sufficient item analysis data to permit a psychometric evaluation of the items. 
3. An assessment of the appropriateness of prerequisites for admittance to the 

examination. 
4. An estimate of the costs and personnel required to perform these functions. 

B&P Code section 139 (d) states that the evaluation specified in section 139 (c) may be 
conducted either by the Board, Bureau, Committee, OPES, or a qualified private testing firm. 
OPES compiles this information annually into a report for the appropriate fiscal, policy, and 
review committees of the Legislature. This report is consolidated into DCA's Annual Report. 

VIOLATIONS 

Validation ensures that licensing examinations are psychometrically sound, job-related, and 
legally defensible. Failure to follow the provisions of this policy may result in licensing persons 
who do not meet the minimum level of competency required for independent and safe practice, 
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exposing California consumers and DCA's regulatory entities to considerable risk of harm by 
unqualified licensees. 

REVISIONS 

Determination of the need for revisions to this policy is the responsibility of OPES at 
(916) 575-7240. Specific questions regarding the status or maintenance of this policy should be 
directed to the Division of Legislative and Policy Review at (916) 574-7800. 

RELATED DOCUMENTS 

Departmental Policy Memorandum "Examination Security": DPM-OPES 10-01 
Departmental Policy "Participation in Examination Workshops": OPES 11-01 
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