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Senator Leroy Greene, Chair, and Members
Joint Legislative Sunset Review Committee
State Capitol, Room 2090
Sacramento, CA  95814

re: Sunset Review of the Board of Podiatric Medicine

Dear Senator Greene and Members of the Joint Committee:

The Center for Public Interest Law (CPIL) respectfully submits the following testimony
relevant to the Joint Committee’s sunset review of the Board of Podiatric Medicine (BPM). CPIL
proposes retention of the Board, but recommends that its composition be changed to a public
member majority. In addition, CPIL supports BPM’s proposals to (1) enhance continuing
competency requirements, and (2) place information about podiatrists on the Medical Board’s Web
page.

The Center for Public Interest Law

CPIL is an academic center of research, teaching, learning, and advocacy in regulatory and
public interest law based at the University of San Diego School of Law. Created in 1980, the Center
studies the state’s regulation of business, professions, and trades, and monitors the activities of most
state occupational licensing agencies — including the regulatory boards within the Department of
Consumer Affairs (DCA). For fifteen years, CPIL published the California Regulatory Law
Reporter, the only legal journal in the nation covering the activities of fifty different state agencies.
CPIL’s goal is to make the regulatory functions of state government more efficient, visible, and
accountable by serving as a public monitor of state administrative agencies.

CPIL’s Theory of Regulation

Since 1980, CPIL’s theory regarding the regulation of trades and professions has been
consistent:

I. Government should not interfere with the marketplace unless absolutely necessary.

• Government should regulate a particular trade or profession only after an honest
assessment of the marketplace and any flaws which (a) present a threat of irreparable
harm, or (b) prevent normal marketplace functioning from driving out incompetent,
dishonest, or impaired practitioners. 
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CPIL’s theory of regulation is set forth fully in A Theory of Regulation: A Platform for State Regulatory
1

Reform , 5:2 CAL. REG. L. REP. 3 (Spring 1985), written by CPIL founder Robert C. Fellmeth, Professor of Law and

holder of the Price Chair in Public Interest Law at the University of San Diego School of Law.  

• Licensing is one form of regulation — and it is the most market-intrusive and
restrictive form of regulation. It should be reserved for trades and professions in
which incompetence is likely to cause irreparable harm — that is, harm for which
money cannot compensate. If there is likely irreparable harm, then a prior restraint-
type barrier to entry (licensing) which addresses and prevents that precise harm
should be imposed; additionally, the licensing agency should set industrywide
standards of conduct and ethics, and police violations of those standards through a
vigorous enforcement program.

• In the absence of probable irreparable harm, numerous regulatory alternatives to
licensing should be considered. These include the posting of a bond to ensure the
existence of a fund to compensate injured consumers; a certification program which
protects the use of a title and has the effect of disclosing information to consumers
about the qualifications of a practitioner; a permit program; straightforward
disclosure requirements; a rule of liability; straight statutory prohibitions on certain
activities; tax incentives to encourage certain behaviors; antitrust litigation to restore
the normally-functioning marketplace, etc.1

II. If licensing is determined to be necessary because irreparable harm will likely flow from
incompetence, the properly functioning licensing agency has three roles:

• The formulation and administration of a barrier to entry (e.g., exam(s), educational
requirements, experience requirements, or a combination thereof) which tests the
minimum competence expectable from an entry-level practitioner and which is
capable of and tailored to preventing incompetent people from practicing, because
incompetent practice will cause irreparable harm to the public;

• The establishment of industrywide standards of professional conduct and behavior
for licensees which protect the public from the irreparable harm which justifies
licensing; and

• The aggressive policing of those professional standards through a vigorous
enforcement program.

Board of Podiatric Medicine

Applying the above principles to the Board of Podiatric Medicine (BPM), CPIL concludes
that the practice of podiatric medicine should be regulated.
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Jeffrey L. Berlant, PROFESSION AND MONOPOLY: A  STUDY OF MEDICINE IN THE UNITED STATES AND GREAT
2

BRITAIN (1975) at 8.

See 13:2&3 CAL. REG. L. REP. 93 (Spring/Summer 1993).
3

A.  The Necessity of Licensure.   Obviously, incompetent podiatric work can result in very
serious harm to the consumer. It is therefore necessary to license and regulate podiatrists. Podiatrists
are independent practitioners of medicine and surgery of the foot and ankle.  Incompetence in this
area can lead to permanent, debilitating injuries and death. Without adequate training and experience,
a podiatrist can mistreat injuries to the foot and misdiagnose diseases such as diabetes, which could
lead to the death of the patient.

In addition to the irreparable harm factor, consumers are generally unable to determine
competence in this area without licensing by the state. When the consumer who is hiring a
professional is sophisticated and knowledgeable within the field, there is less need for strict
regulation. For example, corporate entities which hire engineers or geologists generally have
knowledge of the field and the ability to protect themselves contractually. Within the field of
medicine, however, consumers are much less likely to have the capability to protect themselves.
Most consumers of medical services have not been trained within the field. This lack of education
makes these consumers particularly vulnerable to unscrupulous or incompetent physicians.
“Technical incompetence, physical helplessness and emotional involvement combine to make a
patient vulnerable, i.e., exploitable and more or less incapable of rational judgement.”  2

B. The Performance of BPM.  BPM is responsible for establishing, maintaining, and
enforcing standards of podiatric medicine. CPIL views BPM as a consumer protection leader among
DCA occupational licensing boards, and the recommendations in its sunset report continue this trend
and are worthy of serious consideration. CPIL makes the following comments on key issues raised
in the Board’s sunset report:

1.   Continuing Competency.  For years, BPM has been committed to establishing
standards of continuing competency for doctors of podiatric medicine.

Prior to 1993, a DPM could have conceivably completed his/her continuing education (CE)
requirement without having taken a single course specifically related to podiatric medicine.  In 1993,3

the Board amended its CE regulations to require that a minimum of twelve hours (of the 50-hour
biennial CE requirement) be spent on subjects related to the lower extremity muscular skeletal
system.

In 1995, the Board further honed in on continuing competence in podiatric medicine by
amending § 1399.670, Title 16 of the California Code of Regulations, to state that “only scientific
courses relating directly to patient care” will be accepted for CE credit.
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In its sunset report, BPM now proposes more far-reaching continuing competency standards
(Appendix Y to the Board’s sunset report). CPIL supports this proposal in concept. Few professions
change as rapidly and dramatically as medicine, and traditional CE courses — which usually lack
an examination to ensure that the practitioner has mastered the material taught — fail to ensure
continuing competence. The Board’s proposal permits DPMs to demonstrate continuing competence
through traditional methods — e.g., hospital peer review and board certification — and notes that
the majority of DPMs will be able to fulfill the proposed requirement through these pathways. The
proposal also contains mechanisms whereby DPMs who have no hospital privileges or board
certification may demonstrate continuing competence in podiatric medicine. As noted, CPIL supports
this proposal in concept, and looks forward to the Board’s further research and fleshing out of this
proposal.

2.  Public Disclosure.  AB 103 (Figueroa) (Chapter 359, Statutes of 1997) requires
the Medical Board to post various categories of information about its physician licensees on the
Internet. Although BPM is not expressly mentioned in AB 103’s provision requiring Internet posting,
it is part of the Medical Board, and it seeks to have similar categories of information about its
podiatrist licensees posted on the Internet. Consumers must call the Medical Board’s verification line
to obtain information about podiatrists’ disciplinary records; it only makes sense that they access the
Medical Board’s Web page for electronic information about podiatrists.

In this era of managed care where the choice of health care providers is increasingly limited,
consumers need and deserve accurate and up-to-date information so they can make informed choices.
BPM has a progressive public disclosure policy (see § 1399.700, Title 16 of the CCR), and wishes
to expand that policy to conform with AB 103’s new disclosure requirements (e.g., disclosure of all
medical malpractice judgments and peer review actions which result in the termination or revocation
of a DPM’s hospital privileges) and its Internet provision.

BPM has formally requested that MBC — at BPM’s expense — include podiatrist data on
MBC’s Web page. It is our understanding that MBC has not yet responded to this request. CPIL
supports BPM’s request, and urges the Medical Board to include podiatrist information in its Web
page.

3.  Public Member Majority.  In November 1995, BPM voted to seek a change in its
composition from a majority of podiatrists to a majority of public members. CPIL supports this
proposal. CPIL believes that a board composed of a majority of public members will alleviate
conflicts of interest and increase both consumer confidence and consumer participation in the
Board’s policymaking.

The Pew Health Professions Commission has recognized that “board members who set policy
are not full-time government employees, but rather individuals who, for the most part, are members
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Pew Health Professions Commission, Reforming Health Care Workforce Regulation: Policy Considerations
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for the 21  Century (1995) at 14.st

Council of State Governments, State Regulatory Policies: Dentistry and the Health Professions (Lexington,
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KY; 1975) at 33.

See, e.g., CAL. BUS. &  PROF. CODE § 2229.
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Benjamin Shimberg, OCCUPATIONAL LICENSING: A  PUBLIC PERSPECTIVE 9 (Princeton, NJ; 1980).
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411 U.S. 564, 93 S. Ct. 1689 (1973).
8

Id. at 1698.
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6:4 CAL. REG. L. REP. 9 (Fall 1986)
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of the profession they are empowered to regulate.”  Medical professional groups are not excluded4

from this: “Historically, once licensed, the [health professional groups] tended to be regulated by
autonomous boards composed primarily of representatives from the profession.”  While trade5

associations such as the California Podiatric Medical Association (CPMA) believe that consumers
are best served by a board which is composed primarily of professional members, others critics
disagree — and argue that the profession is best served by a board composed primarily of
professional members.  However, BPM and other boards in the Department of Consumer Affairs are
charged with consumer protection as their highest priority  — not protection of the profession.6

One obvious difficulty of professional member control of occupational licensing boards is
potential conflicts of interest. Wearing the hat of government policymaker and decisionmaker, and
carrying the mantle of the state, a professional member is in the position of judging his/her
colleagues — or competitors. “While board members are usually individuals of high professional
standing and personal integrity, they could at times be faced with regulatory issues that could have
an economic impact on themselves and their colleagues.”   At times, industry-controlled boards have7

made decisions based upon self-interest, as occurred in Gibson v. Berryhill.   In Gibson, the Alabama8

Board of Optometry — composed solely of private practice optometrists — initiated disciplinary
action against all “corporate optometrists” in the state; Alabama private practice optometrists stood
to gain the business lost by the corporate optometrists once they lost their licenses to practice
optometry. The U.S. Supreme Court found that the Board, composed as it was, was an unfair tribunal
for purposes of initiating the disciplinary action, stating that “those with substantial pecuniary
interest in legal proceedings should not adjudicate these disputes.”  When private professionals9

functioning as state officials have a pecuniary interest in the decisions they make, that interest
threatens to color the decisions of the state — no matter how well-intentioned those professionals
are. CPIL believes that “[t]hose agencies representing the state [should] be controlled by persons
representing the interests of the citizenry of the state, not the profit stake interests affected by the
agency.”  10
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Common Cause, With Only One Ear: A Common Cause Study of Industry and Consumer Representation
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Before Federal Regulatory Commissions (Washington, D.C. 1977) at 2.

See id.
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Board of Podiatric Medicine, Sunset Report (1997) at 68.
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Elizabeth Graddy and Michael B. Nichol, Public Members on Occupational Licensing Boards: Effect on
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Legislative Regulatory Reforms, 55 SO . ECON . J. 610, 612 (1989).

Id. at 620.
15

Shimberg, supra note 7, at 163.
16

Critics also note that boards controlled by professionals rather than the public enjoy little
public confidence and participation. In a study of federal regulatory agencies, Common Cause found
that commissioners met with representatives of industry ten times more often than they did with
consumer representatives. “The public suspects that private interest influence has reached
proportions which undermine the government’s ability to regulate private sector enterprises
responsibly and to protect the public welfare.”   A 1973 Harris Poll found that 73% of the public11

believed that special interests get more from the government than people do.   Although this survey12

was conducted more than twenty years ago, it is still relevant today.

In its survey of consumers who filed complaints, BPM found that 60% would have more
confidence in a board made up primarily of public members, and that 54% would be more likely to
file complaints.   Both past and present research indicate that adding more public members to the13

board will increase consumer confidence, communication, and participation.

A 1989 study found that public members have made a difference on occupational licensing
boards regulating the health care professions. According to the study, not only do public members
provide an “avenue through which consumers can demand licensing reform legislation,”  they also14

have a significant impact on the existence of “nonsense entry restrictions.” Nonsense restrictions are
those restrictions, such as loyalty oaths, which are not related to the skill licensed. The study found
that an increase in public board members is associated with a reduction in the number of nonsense
restrictions.  Unlike boards controlled by members of the licensed profession, which tend to be15

“strongly oriented towards preserving the status quo,”  a public member majority can be more16

understanding of the public interest and therefore more willing to challenge the “tribal rules” and
make changes.

CPIL strongly supports BPM’s proposal, and thanks former Senator Robert Presley, the
current Board President, and the members and staff of the Board for their leadership on this issue.
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The Center for Public Interest Law thanks the Joint Committee for its consideration of this
testimony.

Sincerely,

/s/

Diana Lemons
Student Intern


