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Good morning.  My name is Julie D’Angelo Fellmeth.  I am the Administrative Director of
the Center for Public Interest Law (CPIL) at the University of San Diego School of Law.  As you
know, CPIL monitors California agencies that regulate business, professions, and trades.

CPIL has monitored the Medical Board of California (MBC) for 22 years.  In 1989, we
initiated efforts to strengthen and improve the Board’s enforcement system through publication of
a critical report called Physician Discipline in California: A Code Blue Emergency.

Since then, we’ve been actively involved in trying to implement recommendations made in
that report through the drafting and sponsorship or co-sponsorship of three major bills throughout
the 1990s: SB 2375 (Presley) (Chapter 1597, Statutes of 1990), SB 916 (Presley) (Chapter 1267,
Statutes of 1993), and SB 609 (Rosenthal) (Chapter 708, Statutes of 1995).

As incredible as it may seem to some people in this room, these efforts — and the efforts of
many legislators, legislative staffers, Board members, Board staff, prosecutors, and patient advocates
— have actually improved this Board’s physician discipline system over the past 12 years.

Apparently, we have not done enough.  Neither has the Board.

And, with all due respect, neither have you.

Obviously, from the testimony you have heard today and from the information in the
background paper your staff has prepared for you, MBC’s physician discipline system still suffers
from very serious systemic problems that are causing patients to suffer harm; causing patients to lose
their lives; causing families to lose their children.

The Medical Board’s physician discipline system is unacceptably flawed.  It is slow.  It is
overloaded.  It is inadequately authorized.  It is fragmented.  It lacks information.  It lacks an
effective computer system to capture and track the information it does have.  It is underresourced.
It is funded in exactly the wrong way.  

This Joint Committee and the Department of Consumer Affairs have recommended the
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appointment of an Enforcement Monitor for the Medical Board.  Having unsuccessfully argued for
a Medical Board Enforcement Monitor in both 1990 and 1993, we could not agree more.

There have been three prior Enforcement Monitor projects in California: one at the State Bar
in the late 1980s, another that is ongoing at the Contractors State License Board, and a third that is
just under way at the Dental Board of California.  CPIL has been involved in all three projects.

These projects work because they bring in an independent outsider — someone truly
independent of both the board and the profession regulated — for a sustained period of time.  The
Monitor identifies problems, crafts solutions, attempts to create consensus around those solutions,
monitors their implementation, and — most important — measures the effect of changes.

An outside monitor is especially useful in a setting like this — a highly fragmented system
where no one agency has complete control over the whole system, where everyone is in a position
to point fingers at each other.

Not unlike the system we have found at the Contractors Board, the fragmentation of the
Medical Board’s enforcement system is staggering from bottom to top: Its investigators work out
of twelve district offices all over the state; its prosecutors work for an entirely different agency
headed by an elected official (the Attorney General’s Office) out of at least four different offices;
and the administrative law judges who preside over MBC disciplinary hearings work for yet a third
separate agency (the Office of Administrative Hearings) out of at least four different offices.  The
Board itself is divided into two autonomous divisions, and the enforcement arm of the Board is
further separated into two different panels.

This system is rife with opportunity for inconsistency; unfairness; cracks into which serious
cases can and do fall; different kinds of recordkeeping by the various agencies involved;
bureaucratic histories, proclivities, politics, and preferences on the part of the various agencies
involved; and a complete lack of accountability.

A monitor can be helpful because a monitor is not sympathetic to those bureaucratic histories
or proclivities or preferences.  A monitor is completely independent of the agency actors and of the
regulated profession.  A monitor cares only and solely about public protection.

In our experiences as an enforcement monitor, we have served as your independent expert.
We tell you exactly what we have found and exactly what we think should be done.  The rest is up
to you.

I would like to turn now to a different subject — one that you can and should resolve without
waiting for any Enforcement Monitor.  One thing that all of these media stories in the Orange
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County Register, the San Francisco Chronicle, and the San Diego Union-Tribune has made
abundantly clear is that the Medical Board’s public disclosure policy and public disclosure system
are wholly inadequate to protect the public. 

This is not a new issue.  It is a tired, old, continuing flaw that is affirmatively harming the
very public that MBC is supposed to protect as its number one “paramount” priority under Business
and Professions Code section 2229.

Our ability to protect ourselves and our children from dangerous or incompetent or impaired
physicians should not depend solely upon how many investigators the Board has, or how many
complaints the Board got this year, or whether there is a hiring freeze requiring a special-funded
agency to let critical law enforcement positions sit vacant, or the legislative priorities of the
California Medical Association (CMA) or the insurance industry.

Regardless of the performance of the Medical Board, we patients should be able to protect
ourselves by accessing true, accurate, and complete information about our doctors — who are
licensees of the State of California — and making informed choices.

We should not have to traverse every courthouse in the state or nation; we should not have
to spend hours on the Internet scanning various databases for information about the person into
whose hands we are placing our lives.

We should be able to pick up the phone or log onto the Web site of the Medical Board —
the state agency that licenses and regulates all physicians authorized to practice in this state — and
we should be able to get true and correct and accurate and complete information about the
professional history and performance of the state licensee with whom we are entrusting our lives and
our health. 

But we can’t.  The Board’s Web site is incomplete, inadequate, and misleading.  It fails to
give patients complete information on a physician’s disciplinary history, malpractice history,
hospital privileges history, and criminal background.  Some of this information is not disclosed
because third parties don’t give it to the Board as required by law — because doctors and their
lawyers and hospitals and their lawyers and insurance companies and their lawyers have found ways
to evade and loophole the laws that you have passed.  Other information is not disclosed because
the Board simply refuses to disclose it.

At best, the Board’s Web site gives us a tiny snapshot of information, and does not bother
to tell us what it is not telling us so that we might go get that information for ourselves.  
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At worst, it gives us a false sense of security about people who may be very dangerous,
people whose incompetence or impairment can kill us or our children.

Most important, it fails to give patients the same information that every business entity that
works with physicians routinely demands and gets.  Insurance companies that insure physicians,
hospitals that give admitting privileges to physicians, HMOs that pay physicians to care for their
enrollees — every single one of these corporations has all information on a physician’s disciplinary,
malpractice, and criminal history.  They demand it and they get it.  It is relevant to them for purposes
of making their business decisions.

Yet they will get up here in front of you today and tell you that it’s irrelevant to patients.
They will tell you – and I quote from a CMA spokesperson at the Medical Board’s meeting last
week – that “they are not yet persuaded that it’s useful to patients.”

Wait a minute.  All of a sudden that same information that they demand and get and rely on
in making business decisions every single day is untrustworthy and misleading and unreliable and
way too sophisticated for consumers to rely on in making personal health care decisions that could
jeopardize their lives.

I challenge CMA and the insurance companies and each of you here today to identify even
one interest in secreting and concealing that information from patients could possibly outweigh the
life of a child.

CMA and the insurance companies should be required to tell all of us here today why one
more person should die because she was not able to protect herself from a dangerous doctor because
she could not access the very same information that insurers, hospitals, and HMOs have — the very
same complete information that ten other states require their medical boards to give to their citizens.

CMA will complain that this information is “personal” and “private.”  It is not.  No one is
asking doctors for their social security number or home address or credit record.  We are asking for
true and accurate information about physicians’ professional performance as physicians licensed by
the State of California — as members of a highly regulated industry.

CMA will demand that the Medical Board do a better job of discipline — the Board should
just remove truly dangerous doctors from the marketplace and then disclose those actions.  This is
the same CMA that has routinely and successfully blocked every Medical Board plea for increased
license fees for the past eight years.  You can’t have it both ways, CMA.
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The insurance industry will get up here and tell you that malpractice settlement information
is “irrelevant” and “not truly reflective of a physician’s competence.”  Yet those same insurance
companies demand, get, and rely on that same information every day.  You can’t have it both ways,
insurance industry.

Let’s get real.  You cannot content yourselves with creating an Enforcement Monitor and
walking away.  You need to change something real and significant, and you need to do it now.  

You need to authorize — indeed, command — the Medical Board, in no uncertain terms and
in language that is not susceptible of loopholes, to both obtain and to make available all information
about a physician’s professional performance as a physician — as a licensee of this state —  to
enable patients to make informed choices about their health care practitioners.  And you must ensure
that the Board has adequate resources to carry out that command.

These people who have testified here today before you are tragic victims of a flawed system.
From my vantage point, as someone who has advocated on this issue before you for over a decade,
what is worse is that they are just the latest victims. They follow many others who have died or been
permanently injured at the hands of reckless doctors.  These incidents should never have happened,
and they should never happen again.

I cannot say it any more eloquently than Janet Mitchell said earlier today: “I speak
representing the victims of the future.”

I challenge you and I challenge Governor Davis to make sure that no one else dies.  Help
patients help themselves by giving them information so they can make an informed choice.

I am happy to answer any questions you may have.


