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February 29, 2008

The Honorable Mark Ridley-Thomas, Chair
Senate Committee on Business, Professions, and Economic Development
State Capitol, Room 2053
Sacramento, CA 94814

re: Issues Related to Health Care Practitioner “Diversion” Programs

Dear Senator Ridley-Thomas:

Thank you for speaking at the Medical Board of California’s (MBC) “Diversion Summit” on
January 24.  I spoke at the Summit as well; my testimony is attached.  I attach as well a December 2007
Associated Press article that was widely published by media outlets across the nation (list included),
and several other recent articles about MBC’s decision to abolish its Diversion Program and move in
a new direction.

The attached media articles reflect the fact that MBC’s decision — made by that Board after two
failed performance audits in the past three years, and at the behest of numerous patients who were
injured by impaired physicians who were (unbeknownst to them) participating in the Program and
permitted to practice medicine without adequate monitoring — has prompted nationwide reexamination
of the viability of these widespread “diversion” programs at medical and other health care licensing
boards.

At the Summit, you mentioned that you are considering legislation in this area.  Having studied
the diversion programs at health care boards for about 15 years, and having had the unique opportunity
to audit MBC’s Diversion Program as Medical Board Enforcement Program Monitor, I hope you will
consider the following factors in fashioning your legislation.

Theories Disproved By 27 Years Of Experience Should Be Abandoned

Preliminarily, I respectfully urge you not to introduce the proposal to create a new MBC
diversion program backed by the California Medical Association (CMA) and the California Society for
Addiction Medicine (CSAM).  That skeletal proposal — unveiled for the first time during the public
comment period at the Medical Board’s November 2007 meeting, and unembellished with any details
at the January 24 Diversion Summit or to this day — contains all of the hallmarks of the failed program,
including confidentiality of Program participation from patients and the use of apparently-unlimited
MBC physician licensing fees (which would otherwise be spent on enforcement) to support the Program
in “blank check” fashion.



2

The primary argument of CMA/CSAM in support of the creation of a new program — again,
a confidential program that diverts substance-abusing doctors away from discipline — is that,
without such a program, impaired physicians will not seek help by “self-referring” into the program
before they hurt patients.  Although this argument sounds plausible in theory, the fact is that the
Medical Board’s Diversion Program has never over its long history been successful in enticing self-
referrals into voluntary participation.

My experience as MBC Enforcement Monitor is instructive on this point.  When I audited
the Program, we analyzed the files of 60 different Program participants (fully one-quarter of the
entire Program population), including the 20 most recent intakes into the Program.  Of those 20
physicians, only one was a true self-referral.  About half were initially classified as self-referrals,
but they had actually been prompted to “self-refer” because they knew the Board would soon learn
of (and these examples are from actual cases) their arrest for DUI or crack cocaine possession, an
adverse report from their employer under section 805 or 821.5, or a complaint from a registered
nurse who observed them practicing while under the influence.  From my direct observation, I would
estimate that no more than 10% of the population of the Diversion Program were true self-referrals;
the vast majority of participants were ordered to be there by the Medical Board as a condition of
probation or were referred there by enforcement staff in lieu of disciplinary action.

Moreover, the Diversion Program attracted only a fraction of the number of probably-
impaired physicians in California during its existence, even though it offered the confidentiality
that directly led to the injury of numerous patients who were denied information about their
doctor’s participation.

This is not simply my opinion.  In his opening remarks at the Summit, MBC President Dr.
Richard Fantozzi cited the relevant statistics: “There are 127,000 doctors licensed in California, with
approximately 100,000 in active practice.  Based on these numbers, experts estimate that
10,000–14,000 or more doctors practicing in California suffer from some degree of substance abuse
in their career, and a significant proportion are in need of treatment at any given time.  The average
number of substance-abusing physicians in the Diversion Program at any given time was about 250,
leaving greater than 95% practicing undetected and most likely not in treatment.”  Clearly, the hard
data prove that the confidentiality of the Program did not entice drug- or alcohol-abusing physicians
to come forward voluntarily.  While the Program failed to address the tip of the iceberg, the
confidentiality aspect served only to prevent consumers from protecting themselves from dangerous
physicians.

In addition, CMA and CSAM have proven that they are not capable of designing or running
a diversion program.  For 24 years, these organizations actually controlled the “Liaison Committee”
to the Medical Board’s Diversion Program.  Created in 1982, that Committee’s purpose was
ostensibly to provide policy advice to the non-addiction-medicine-specialist members of the Medical
Board (who are legally responsible for overseeing the Program) and the non-physician staff of the
Program.  Within a short time, however, the Committee — to the exclusion of the Medical Board
and its Division of Medical Quality (and contrary to Business and Professions Code section 2346)
— became the primary overseer of the Diversion Program.  The Committee was in place during four
of the five failed audits of the Program — yet it took no action whatsoever to address or even
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acknowledge any of the very serious problems identified in any of those four audits.  After spending
24 years ignoring persistent problems that were repeatedly identified, CMA and CSAM now seek
legislation creating a program that is virtually identical to the failed Diversion Program and the
failed diversion concept.  Further, the CMA/CSAM proposal fails to address any of the deficiencies
that were identified in either the 2004 or 2007 audits.  As you know, Senator, the devil is in the
details here — and CMA/CSAM have failed to provide you with any of them.

Anecdotal Evidence vs. Five Comprehensive Audits

In your remarks on January 24, you noted that MBC’s Diversion Program has not always
been a failure in that it has assisted some participants to recover from substance abuse.  I do not deny
that some physicians entered the Program in good faith and with a will to recover, and overcame
their addiction while in the Program.  However, the findings and data in all five independent audits
of the Program over 27 years reveal that the Program never consistently protected the public (and
its participants) with airtight monitoring mechanisms to detect breaches by participants who have
no will to kick their habit.  The recovery of a few physicians over 27 years likely came at the
expense of injury to many patients at the hands of participants who were not committed to recovery
and were not adequately monitored.

In any event, it is easy for the Program and its supporters to trot out a physician or two who
are willing to go public, admit to their problems, and sing the praises of the Program.  That is what
the Program does whenever it is questioned or challenged; I have seen this on a dozen occasions
over the past 21 years that I have personally monitored the Medical Board.  What I would like to see
the Program do is trot out the other 2,000 physicians who have ever participated in the Diversion
Program:  How many are actually practicing medicine safely today?  How many have relapsed into
substance abuse?  How many have died from it?  The sad fact is that neither the Program nor the
Board can do this.  The Program does absolutely no tracking of its “graduates” (either successful
or unsuccessful) after they leave the Program, and it has no idea whether it is effective in assisting
physicians to recover from substance abuse in the long term.

This touting of a “success rate” without any underlying facts extends far beyond the Medical
Board; I have seen numerous other boards advertise a misleading “success rate” for their privately-
administered diversion programs.  In 1998, I attended a national conference on health professional
diversion programs, at which Dr. Richard Fuller from the National Institute of Alcohol Abuse and
Alcoholism admonished some programs for “lying with statistics” about their “success rate,” and
revealed ways in which health care boards misleadingly calculate their “success rates”: (1) they track
and report only on graduates who have a good prognosis (e.g., a stable family environment,
employment, and an intact social structure), and are likely to stick with their commitment to
sobriety; (2) they report only on “easily located” graduates; this inflates the “success rate” because
those who are easily located are generally doing better that those who are difficult to locate; (3) they
keep the follow-up period as short as possible, e.g., three months or shorter; (4) they avoid control
or comparison groups; (5) they use a liberal definition of “success”; and (6) they rely solely on self-
reporting by the graduate; they don’t require drug tests or talk to workplace monitors or others in
a position to be candid.  Dr. Fuller stated that a credible “success rate” would be based on a yearlong
(at least) follow-up of all program graduates (not just the easily located ones) which is not based
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solely on self-reporting and includes random drug tests and interviews with workplace monitors and
others who come in contact with former diversion program participants.

Respectfully, Senator, this fact bears repeating.  Neither MBC’s Diversion Program nor any
of the other programs contracted out to the private sector have ever tracked any of their
“graduates” or, for that matter, the many participants who flunk out.  No one can make a credible,
substantiated claim that these programs actually help health care practitioners to recover from
substance abuse.  On the other hand, all five audits of MBC’s program conducted over 27 years
repeatedly demonstrated and documented the intractable flaws in the program — and they are not
capable of being fixed.

Suggested Options for Legislation

I know you and your staff are planning to convene a hearing on these issues, which will
include a spotlight on the parameters of the diversion programs operated by other non-MBC
healthcare agencies.  I applaud you for recognizing that (a) the Medical Board is not the only
California health care licensing board that must deal with the problem of the impaired licensee, (b)
all health care boards must come to grips with this problem — it is clearly not going away, and (c)
health care boards can and should establish consistent, uniform, and enforceable standards to address
this problem.  Following that hearing, I hope you will consider the following options for your
legislation: 

(1) an independent audit of the non-MBC diversion programs.  First, I believe your
legislation should require an external, independent audit of the diversion programs run for seven
health care boards by the private-sector company Maximus.  To my knowledge, that company’s
performance in operating these programs has never been audited; nor was the performance of
Maximus’ predecessor contractor.  Clearly, the significant problems of the Medical Board’s program
were identified only through multiple external audits (the last of which was performed by the Bureau
of State Audits as directed in SB 231 (Figueroa) of 2005).  As the Medical Board learned, it is one
thing to listen to program staff extol the virtues of a program; it is quite another to face up to actual
facts as found by an independent auditor.  Although Business and Professions Code section 156.1
authorizes the Department of Consumer Affairs to audit its diversion program contractor, it has
never done so.  Although these programs are run by well-intentioned staff at many boards, even they
are not privy to the details of the operation as actually conducted by a private contractor.  We urge
you to apply to the non-MBC programs the same level of vigilance as has been applied to MBC’s
program.

(2) preventive education.  Your legislation should also require education on substance
abuse prevention / wellness for health care practitioners — both while they are studying for their
license and after they obtain it (through continuing education).  Such a requirement would serve the
entire licensee population (and not just the tip of the iceberg participating in diversion) by alerting
them to the stressors and other factors that may lead to substance abuse; and it would certainly
protect consumers better than a confidential diversion program.  Again, board statutes and
regulations are all over the map; some boards require such education, while others do not.  In
January 2008, MBC passed a motion supporting the education concept; its Education Committee
is scheduled to explore specific options at a meeting on March 5.
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(3) require the development of uniform standards to guide all agencies in addressing
the problem of the impaired licensee.  Finally, boards should be required to develop and enforce
standards in key areas that can guide the operation of a diversion program or that can replace one
entirely.  No board — not even boards that have operated diversion programs for decades — has
ever done this.

As the data cited above demonstrate, few licensees self-refer into diversion programs.  Most
impaired licensees do not come to the attention of their regulator until the problem has become acute
— they are the subject of an adverse report by their employer, they have been arrested and/or
convicted of DUI or drug possession, or they are the subject of a complaint concerning substance
abuse.  When an agency detects an alleged substance-abusing licensee in this manner, it must
investigate that allegation.  If that allegation is substantiated, that board now has a seriously
impaired licensee on its hands.

In the best interest of the public and the licensee, that board must remove that licensee from
practice and set in motion a series of actions designed to enable the licensee to recover while
protecting the public.  In this regard, a board is not limited to revocation or suspension of the license.
Depending on the circumstances, boards have broad discretion to negotiate a stipulated probationary
license with terms and conditions of probation that ensure abstinence and recovery and patient
safety, all at the same time.  Moreover, the terms of probation can evolve over time as a physician
improves or (hopefully not) relapses.  However, in my view, impaired licensees should not be
permitted to practice secretly in unrestricted fashion; their practice should be restricted in a public
fashion.

To address substance abuse, state licensing boards need not establish, attempt to run or even
oversee, and/or pay for a complicated “program” per se.  Boards have many choices in this area,
because the private sector offers a vast array of drug/alcohol treatment, testing, monitoring, and
rehabilitation programs.  Occupational licensing boards have no expertise in any of these things; in
my view, they should leave these activities to the private sector and instead develop enforceable
standards that can be applied to impaired licensees as they (hopefully) move toward recovery.

Regardless of whether a board chooses to operate a program itself, outsource the operation
of a program to the private sector, or address the problem without the costs and constraints of a
formal program, that board absolutely must establish enforceable standards that protect patients and
to which all must adhere.  Ideally, those standards would be consistent and uniform from board to
board (to ensure consistent treatment of substance-abusing licensees and enable independent
external performance audits), and they should change and evolve — always remaining state-of-the-
art — as the science of chemical dependency, detection, and treatment evolves.

Senator, no board has ever established any such standards.  I have studied the impairment
programs of a number of different health care licensing boards.  Regrettably, most statutes creating
such programs are based directly on the Medical Board’s statutes (which, as Enforcement Monitor,
I characterized as “skeletal at best”).  Although the Medical Board has adopted a few regulations
to flesh out those statutes, they are — for the most part — nonsubstantive restatements of the
statutes (and the regulations of other health care boards largely mimic those of the Medical Board).



6

None of those statutes or regulations even identify, much less address or govern, the
mechanisms that purport to monitor participant compliance with his/her contract and the rules of the
program, e.g., drug testing, group meeting attendance, worksite monitoring standards, etc.  None of
those statutes or regulations set forth consistent standards for the handling of participants when they
fail to comply with the contracts they have signed or the rules of the Program.  For example — and
astonishingly — no statute or regulation in place at any board sets forth consequences for relapse.
For decades, all of these matters have been left to the discretion of program staff or volunteer
“diversion evaluation committees” which have been allowed (unlawfully, as discussed below) to
make decisions on a case-by-case basis.

I believe your legislation should require health care boards confronting the issue of
substance-abusing licensees to establish in regulation enforceable standards in the following key
areas.  These standards can and should be adopted regardless of whether a board chooses to operate
a “program” per se, outsource the operation of a program to the private sector, or simply enforce the
standards.  In fact, I would go further and suggest something unpredecented: Your legislation should
create a committee composed of members of all health care boards, and charge that committee with
drafting enforceable regulations in the following areas that all of the boards would then adopt
pursuant to the Administrative Procedure Act rulemaking process:

� requirement for clinical diagnostic evaluation — no board statute or regulation specifies
the type of clinical diagnostic evaluation that an impaired licensee should receive.  Such a licensee
should be required to undergo a comprehensive physical/mental/psychiatric evaluation by a
physician who is trained in addiction medicine  (or team of qualified professionals) and who makes
recommendations about (1) the medically necessary treatment regimen for that licensee (e.g.,
inpatient detoxification?  outpatient therapy?  sober living facility?); (2) the licensee’s fitness for
work; and (3) conditions for resumed practice.  A serious program run by a public agency interested
in protecting patients and enabling a licensee to recover would treat this problem seriously and
require a thorough and professional evaluation.

� a “cease practice” requirement  — when a government agency detects an impaired
licensee and requires that person to come to grips with his/her addiction, that agency must
temporarily remove that licensee from practice.  No reasonable agency whose priority is public
protection should allow that licensee to continue practicing until (1) the comprehensive clinical
diagnostic evaluation described above is completed; (2) key decisions regarding treatment,
monitoring, and fitness for return to work have been made and implemented; and (3) appropriate
monitoring mechanisms are in place.  Yet no agency has ever adopted regulations requiring a
mandatory “cease practice” at the beginning of recovery to enable licensees to focus solely on
treatment and recovery.  Although the Board of Registered Nursing says its diversion program
requires an automatic “cease practice” period until the licensee has been evaluated by a diversion
evaluation committee, that policy has never been adopted in regulation.

� board/program communication with licensee’s employer — in this area, board policies
are all over the map.  While the Medical Board’s Diversion Program routinely requires all
participating physicians to sign releases authorizing the Program to communicate with the
physician’s employer (and in fact requires participants to inform all employers of their participation
and to secure “monitors” at every worksite), the Board of Registered Nursing cites its program’s
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confidentiality for its inability to talk to a nurse’s employer, and asks a participating nurse to
voluntarily inform their employer.  It seems commonsense that employers should be informed about
employee participation in a diversion program, so that employers can assist as a partner in
monitoring the participant’s compliance and protecting patients.

� all aspects of the drug testing process — drug testing is the primary objective determinant
of a licensee’s compliance with his/her agreement (and/or the terms of a board’s order, in the case
of probation) to abstain from all use of alcohol and prohibited drugs.  However, in this critically
important area, no agency has adopted enforceable and/or consistent standards concerning any
aspect of the drug testing process, including frequency of testing, the method by which licensees are
informed of the need to be tested, or the number of hours between the time the licensee is informed
of the requirement and the actual test.  No standard requires specimen collectors to be trained and/or
certified.  No standard specifies where drug tests must occur; requires that the collection must be
observed by the collector (despite the plethora of Internet sites where anyone may purchase clean
urine samples and “adulterants” that can mask the presence of drugs or drug metabolites); dictates
the location of the laboratory that tests the specimen; or specifies how quickly the specimen should
be sent to the laboratory, how quickly the lab should turn the results around, and/or the type of
“panel” that the testing lab should utilize in testing the specimen.

While federal standards require “sensitive employee” drug tests to be performed in an
observed fashion at a professional lab by a trained collector in full compliance with proper “chain
of custody” procedures, the Medical Board used untrained collectors who did not collect specimens
on the random date generated by a computer, but instead collected them on days that could be
anticipated by participants.  They collected urine samples at a Denny’s or McDonald’s, and
inexplicably sent those samples to a lab in Utah.  It took an average of six days from the collection
of the sample to the receipt of the results — during which time the tested physician could be
practicing full-time.  As we now know from the June 2007 Bureau of State Audits report, MBC’s
program lacked any meaningful controls over the ability of participants and collectors to unilaterally
manipulate collection dates.

Significantly, all California health care boards test for “relapse” — this translates into very
infrequent testing (two or three times per month) on a purportedly random basis (which, as we now
know, is easily gamed by participants by their ability to predict when testing is least/most likely to
occur, and/or through their manipulation of lax “vacation” policies of the program).  However, other
private sector programs test for “abstinence” — this means routine testing every 36-48 hours
(depending on the participant’s drug of choice) to ensure abstinence.  Inasmuch as all board
programs demand that participants abstain from use of drugs/alcohol as a term of the contract, it is
unclear why none of them test for abstinence.

� group meeting attendance requirements — several boards require impaired licensees to
attend twice-weekly group meetings of similarly-situated impaired health care professionals.
Although these meetings are facilitated by counselors, no statute or regulation requires that these
counselors be licensed or certified to practice therapy in any way.  Although some boards require
licensure or certification, it is unclear whether those boards consistently require and maintain
updated proof of licensure/certification of those who are expected to provide therapy.  Further,
several boards require supplemental attendance at Alcoholics/Narcotics Anonymous meetings.
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State-required attendance at AA meetings, whose “twelve-step” doctrine tends to be religious in
nature, has recently been ruled unconstitutional by a federal appellate court.   States must offer1

alternatives to programs of this nature.

� meaningful worksite monitor qualifications and standards — the Medical Board requires
impaired physicians to secure a “worksite monitor” once they return to medical practice; it is unclear
whether any other board requires this monitoring mechanism.  Although highly touted by the
Medical Board as a supplemental monitoring mechanism, MBC adopted no standards governing the
qualifications of worksite monitors and/or their duties and responsibilities.  As a result, MBC’s
program approved individuals with a clear conflict of interest — for example, they were hired and
fired by the participant — as  “worksite monitors.”  And MBC never adopted regulations or policies
requiring the worksite monitor to visit (announced or unannounced), speak with, lay eyes on, or
telephone — ever — the impaired physician.  The worksite monitor was simply required to file
quarterly reports of his/her “observations” without requiring anything meaningful in the way of
observation.

� consequences for relapse — astonishingly, no board or program has ever adopted any
standards that establish consequences for relapse.  What should happen to a licensee who has been
ordered to or has agreed to abstain from drugs/alcohol but who breaches that agreement?  How many
“bites of the apple” should that licensee be given before consequences are imposed?  One?  Two?
“Three strikes and you’re out”?  What should those consequences be?  Removal from practice?
Increased frequency of testing and/or meeting attendance?  Referral to enforcement?  No board or
program has any standards in this area.

� standards for termination from the program — the statutes creating most diversion
programs provide that a participant may be terminated from diversion (and presumably referred to
enforcement) if he/she fails to comply with his/her contract in any way.  This is meaningless.
Participants violate the terms and conditions of their contracts (and/or their probation) every day,
in both significant and insignificant ways, and they are not terminated from these programs.  Yet no
board has adopted any regulations specifying the type, level, degree, or number of instances of
noncompliance which would constitute grounds for termination from the program.

This is a critically important issue that has been, again, relegated to case-by-case
decisionmaking by the various boards sponsoring these programs.  Barring an interim suspension
order, termination from a diversion program and referral to enforcement means nothing but further
interminable disciplinary proceedings while an impaired practitioner continues to practice.  As MBC
Enforcement Monitor, I recommended that impaired physicians be required to sign a “Penal Code
section 1000”-type agreement in which they admit self-abuse of drugs/alcohol (which is grounds
for discipline) and surrender their license.  That agreement would be deferred while the physician
complies with his/her diversion contract.  However, upon significant noncompliance, that agreement
would be activated and the license would be immediately surrendered without further disciplinary
proceedings.  MBC failed to consider this suggestion.
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� if a board uses a private-sector program, standards for communication from the
program to the board — all of the non-MBC health care boards use Maximus to administer their
impaired practitioner programs.  However, no board has established clear standards defining the
occasions upon which Maximus must communicate with the board or its staff.  When?  Upon a
relapse?  Upon other noncompliance with the terms and conditions of the contract?  How quickly
must Maximus communicate with the board or its staff after the violative event?  

This is also an important but overlooked issue.  At the Dental Board, Maximus apparently
is not even required to report instances of noncompliance committed by probationers who have been
ordered by the Board to participate in its Diversion Program (according to a January 24, 2008 Dental
Board staff memo, “currently, the Enforcement Unit is not provided information from the Diversion
program when a probationer is in violation of their probation terms”).  This is appalling.

� “return to work” standards — assuming that an impaired licensee is not permitted to
practice while in the early stages of recovery, boards must adopt standards that licensees must meet
when they seek to return to practice.  For what length of time must the licensee demonstrate rigorous
drug testing and actual clean testing?  For what length of time must the licensee demonstrate
attendance at group meetings, and/or required psychotherapy?  What monitoring mechanisms will
continue and/or be added or enhanced after a licensee returns to work?  How many hours per week
will the licensee be permitted to work?  What kind of showing is required when the licensee seeks
to expand those work hours toward full-time?  No board has adopted any standards in this area.

� standards for reinstatement of the license  — assuming that the licenses of impaired
individuals are on probation during the first two or three years of participation (or until sobriety is
stabilized), boards must be prepared and have standards in place when participants petition to
reinstate their license.  How many years of clean testing, group meeting attendance, and successful
work performance must the petitioner demonstrate? 

� consistent and proper use of “diversion evaluation committees” — some diversion
programs use diversion evaluation committees (DECs) to assist with program decisionmaking;
others do not.  Some DECs are regional committees consisting of local experts on substance abuse;
the Board of Pharmacy convenes a single “Pharmacy Review Committee” consisting of two staff
members and a representative of the private company that administers the Board’s diversion
program.

These committees, consisting of private parties, are intended to assist in program
decisionmaking in an advisory capacity.  However, because the individual boards have established
no standards to guide program decisionmaking, each DEC operates in a vacuum; no standards exist
to guide their consideration of individual participant matters that ensure that their recommendations
are fair, consistent, and protective of the public interest.  No DEC knows how another DEC has
acted in a similar matter.  No caselaw, precedent, or standards exist anywhere to guide them.

Exacerbating this problem is the fact that the statutes, regulations, and/or policies of several
boards inappropriately delegate state police power to DECs by enabling them to make “decisions”
or “determinations” concerning the extent to which a state licensee may practice — decisions which
are not thereafter reviewed and/or ratified by a state official.  This “unlawful delegation” of state
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governmental police power to private parties is a serious antitrust violation.  The Medical Board
purged its statute and regulations of all such language in 2000 (SB 1554 (Figueroa), Chapter 836,
Statutes of 2000).  All other boards utilizing DECs should do the same.

� confidentiality — by far the most contentious issue is the extent to which impaired
licensees participating in a diversion program should be permitted to participate in confidentiality
from their patients.  All diversion programs guarantee confidentiality to self-referrals and to those
who have been detected by enforcement but referred to diversion in lieu of discipline.  As noted
above, CMA/CSAM insist that confidentiality is necessary to entice self-referrals into seeking
assistance.  However, as demonstrated above, the “carrot” of confidentiality has not been successful
in luring 95% of probably-impaired physicians into the Medical Board’s program; I doubt if the data
are different at other agencies.

How is it possible that state agencies charged with public protection as their highest (and,
indeed, “paramount”) priority are permitted to operate programs that divert impaired licensees from
the discipline track, refer them into a secret program which may not adequately monitor their
behavior or performance, and allow them to practice while still in the fragile stages of recovery?
I submit to you that the entire concept is flawed and failed.  Indeed, it is preposterous.  Confidential
“diversion” does not protect patients, and is certainly not the role of the state.  It is the antithesis of
the purpose of the state, which is to protect patients.

The CMA/CSAM proposal addresses exactly none of these standards; it fails to even
recognize that they are needed.  The Medical Board — which spent 27 years avoiding these
decisions in favor of punting them to its Diversion Program and the Liaison Committee — is now
prepared to establish standards in these areas.  We believe your legislation should require other
boards to join with the Medical Board and adopt consistent standards that protect the public.

Thank you for your consideration of this letter and the options I have suggested.  If you need
additional information, please do not hesitate to contact me at (619) 260-4806.

Sincerely,

Julianne D’Angelo Fellmeth
Administrative Director
Center for Public Interest Law
Former Medical Board Enforcement Monitor

cc: The Honorable Mike Eng, Chair, Assembly Business and Professions Committee
Bill Gage, Chief Consultant, Senate Committee on Business, Professions and

Economic Development
Ross Warren, Chief Consultant, Assembly Business and Professions Committee
Carrie Lopez, Director, Department of Consumer Affairs
Richard Fantozzi, M.D., President, Medical Board of California
Barbara Johnston, Executive Director, Medical Board of California



Testimony of Julianne D’Angelo Fellmeth
Center for Public Interest Law

University of San Diego School of Law

at the

DIVERSION PROGRAM SUMMIT
Medical Board of California

Sacramento, California ~ January 24, 2008

Good morning.   My name is Julie D’Angelo Fellmeth and I represent the Center for Public Interest
Law at the University of San Diego School of Law.  I am also the former Medical Board
Enforcement Monitor.

Thank you for your important decision last July to abolish the Diversion Program for substance-
abusing physicians, and for convening this Summit today.

You have crossed a bridge.  After 27 years and five failed audits, the Program is off the table.  You
now have the luxury of stepping back and doing what I advised you to do in the very first of the ten
recommendations I made on this program back in my November 2004 report: “Based on the
information contained in this and prior reports on the Diversion Program, the Medical Board must
reevaluate whether the ‘diversion’ concept is feasible, possible, and protective of the public
interest.”

I suggest to you that the diversion concept is none of those things, and that it should never again be
on your table.

Today, you’ve been presented with a number of options as to how you should approach the issue
of the impaired physician.  Of course, you have been asked by physician organizations to let them
design and run a new program for you, and their proposal contains all of the hallmarks of the failed
Diversion Program you just abolished, including confidentiality.  And let me remind you that for 24
of the past 27 years, your Diversion Program was overseen by a “Liaison Committee” consisting of
representatives from the California Medical Association and the California Society for Addiction
Medicine.  The Liaison Committee existed and was overseeing the Program during four of the five
failed audits – and yet it did nothing to address any of the deficiencies found in any of those four
audits.

The concepts they espouse sound great – who can disagree with getting help for impaired doctors?
Treatment?  Recovery?  Wellness?  Better doctors = better patients?  More health care?

But translating those concepts into a nuts-and-bolts on-the-ground program that protects patients and
is effective in assisting doctors recover is an extraordinarily difficult task at which they have failed
too.
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So what should you – the Medical Board – do now?  Having thought about these issues for over 15
years, and having had the unique opportunity to audit the Diversion Program for two years, I offer
you this advice: 

1.  The Medical Board should not run any kind of monitoring program for substance-abusing
physicians.  That is not your job.

2.  Nor should it oversee such a program.

3.  Nor should it pay for such a program.

4.  The Medical Board should never again consider diverting substance-abusing physicians from
discipline.  

5.  And last but not least, the Medical Board should not conceal the identities of physicians who are
in treatment or recovery, and who have come to the attention of the Board’s enforcement program.

None of this is your job. You are a government agency – a regulatory board that patients must be
able to trust.  Your core functions are licensing and discipline.  You barely have sufficient resources
to do those things well; you should not allow them to be siphoned off to fund other things that are
not your job.

Should other people run programs that offer drug treatment, monitoring, and testing? Absolutely!
Others already do, and now that you are out of the picture, I expect new programs to pop up.  In fact,
they’re here today – you’ve already heard from them.  Should you anoint one to the exclusion of all
others?  Absolutely not!  Let the private sector handle this.

Rather than competing with the private sector, you should focus on researching state-of-the art
standards and requirements for the mechanisms that will replace the Diversion Program. 

For example, you need standards in the area of drug testing. Last November, you – as a board –
decided that rather than sending impaired physicians to the Diversion Program, you would instead
require them to (1) abstain from all use of drugs/alcohol and (2) undergo “random observed drug
testing.”  

But you went 27 years without ever setting any nuts-and-bolts standards for the drug testing carried
out by the Diversion Program.  Your Diversion Program was using untrained collectors who
consistently did NOT test on the random date generated by a computer. Drug tests were conducted
in Denny’s or McDonalds, and the samples were sent to a lab in UTAH.  It required an average of
SIX DAYS from the date of the test to receipt of test result.

Unless you specify otherwise, that is exactly what you are going to get in the future when you
require drug testing – and I submit to you that is unacceptable and does not protect the public.  You
can’t just require drug testing without establishing clear standards for what kind of drug testing is
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acceptable to you.  Those standards are out there.  State and federal regulatory agencies have
developed them.  You need to learn about them and insist on them.

You also need standards that define the consequences for relapse.  Again, you went 27 years without
setting any standards in this area — you were content to let the Diversion Program handle that on
a case-by-case basis.  But now you’ve got to squarely confront that question:  What should your staff
do when a probationer who has been required to undergo testing tests positive?  What should the
Attorney General’s Office do?  How many chances will that doctor get?  What will you require? 

The bottom line? The private sector already offers treatment, monitoring, and drug testing programs.
Your job as the Medical Board is to detect an impaired physician and remove or restrict that doctor’s
medical practice in a way that is transparent to his patients.  What happens after that is up to that
doctor.  That is his business, not yours.  But when he returns to you and petitions for reinstatement
of his license, you must have standards in place that require that doctor to demonstrate (1) lengthy
and rigorous testing for abstinence, (2) a lengthy period of actual abstinence, and (3) a demonstrated
commitment to a sober lifestyle.  That’s where you should focus your attention — on the
development of standards and requirements for the mechanisms that will replace the Diversion
Program.

Thank you.
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