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MEMO TO:  Honorable Members of the Senate Judiciary Committee and 
  Assembly Judiciary Committee 
 
FROM:  Professor Robert Fellmeth, Executive Director 

Center for Public Interest Law 
Price Professor of Public Interest Law1 

 
RE: Questions and Answers Regarding the State Bar’s Exposure to 

Antitrust Lawsuits and Treble Monetary Damages 
 
DATE: August 19, 2016 
 
Having practiced antitrust law since 1973 and monitored California occupational licensing 
agencies at the Center for Public Interest Law (“CPIL”) since 1980, I know that both areas of the 
law are complicated.  Neither antitrust law nor the “state action immunity doctrine” (which shields 
states from antitrust scrutiny) is a subject of common discourse.   
 
For that reason, as the Legislature weighs the question of whether and to what extent the recent 
U.S. Supreme Court decision in North Carolina State Board of Dental Examiners v. FTC, 
__U.S.__, 135 S.Ct. 1101 (2015) (“North Carolina”), applies, I want respectfully to provide to all 
legislators and their staff the answers to the questions we are receiving from some of you.   
 
AS A THRESHOLD QUESTION, IS IT DISRESPECTFUL TO THE SUPREME COURT 
FOR THE LEGISLATURE TO PASS LAWS REGULATING THE STATE BAR? 
 
No. 
 
 
 

                                                           
1 By way of background, CPIL has monitored California regulatory agencies for 36 years, and has analyzed and 
audited the enforcement programs of the State Bar, the Medical Board of California, and Contractors’ State License 
Board in depth. My background in antitrust law includes nine years as a public prosecutor; during part of that time, I 
was cross-commissioned as an Assistant U.S. Attorney and enforced both state and federal antitrust law.  For 35 years, 
I have taught antitrust law and regulatory law at the University of San Diego School of Law; I have also taught antitrust 
law at the National College of District Attorneys and the National Judicial College – created by the U.S. Supreme 
Court to train state court judges.   My scholarship includes texts on California Antitrust Law and on California 
Regulatory Law, respectively, and coverage of the subject in this year’s treatise California White Collar Crime & 
Business Litigation (with Thomas A. Papageorge, Tower Publishing, 5th Ed., 2016).   
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WHO SAYS SO? 
 
The California Supreme Court says so: 
 

 [T]he power of the legislature to impose reasonable regulations upon the 
practice of the law has been recognized in this state almost from the inception 
of statehood.’  (Brydonjack v. State Bar [(1929)] 208 Cal. 439, 443, 281 P. 1018.)  
‘[T]his court has respected the exercise by the Legislature, under the police power, 
of ‘a reasonable degree of regulation and control over the profession and practice 
of law․’ in this state.  [Citations.]  This pragmatic approach is grounded in this 
court's recognition that the separation of powers principle does not command a 
‘hermetic sealing off of the three branches of Government from one another.’  
[Citation.]   

In re Attorney Discipline System (1998) 19 Cal.4th 582, 599-600 (emphasis supplied). 
 
“Almost from the inception of statehood…” As a result, every single nook and cranny of the 
regulation of lawyers and the State Bar — from how many Board of Trustees members there are, 
to what branch of government appoints them, to the rules governing their meetings, to their terms, 
to grounds for discipline, to public protection being its highest priority — are all set out in statutes 
passed by this legislative body in the State Bar Act.  
 
 
IS THE REGULATION OF THE LEGAL PROFESSION STATUTORILY EXEMPT 
FROM FEDERAL ANTITRUST LAW? 
 
No.  No provision of the federal Sherman Antitrust Act (26 Stat. 209, 15 U.S.C. §§ 1–7) exempts 
the legal profession or any other profession. 
 
IS THERE A COURT DECISION THAT SAYS REGULATION OF THE LEGAL 
PROFESSION IS SUBJECT TO ANTITRUST LAWS? 
 
Yes. “In the modern world, it cannot be denied that the activities of lawyers play an important part 
in commercial intercourse, and that anticompetitive activities by lawyers may exert a restraint on 
commerce.” Goldfarb v. Virginia State Bar, 421 U.S. 773, 788 (1975), an 8-0 U.S. Supreme Court 
decision finding the Virginia State Bar liable for price-fixing (an antitrust offense), and cited 
repeatedly in the North Carolina decision. 
   
DOES THE STATE BAR DO ANYTHING THAT WOULD VIOLATE ANTITRUST 
LAWS? 
 
Yes.  Unless a court rules the Bar is immune from antitrust lawsuits under the North Carolina case, 
federal antitrust law will treat the Bar as simply a group of lawyers who gather together and decide 
who will be allowed to compete with them.   Controlling the supply of a good or service is regarded 
as a per se price-fixing offense (e.g., controlling the right to practice through a qualifying exam). 
Such “per se” status means a particular type of restraint has no “reasonableness” or other common 
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defense.  The risk of liability is particularly great.  See the FTC discussion of price fixing 
precedents at https://www.ftc.gov/tips-advice/competition-guidance/guide-antitrust-laws/dealings 
-competitors/price-fixing.   
 
HAS A COURT REJECTED A CLAIM THAT A STATE BAR IS EXEMPT FROM 
ANTITRUST LIABILITY WHEN THERE IS OVERSIGHT BY A SUPREME COURT? 
 
Yes.  The case is Goldfarb v. Virginia State Bar, 421 U.S. 773 (1975).  Here are some excerpts: 
 

• “Through its legislature, Virginia has authorized its highest court to regulate the practice 
of law.”  (Id. at 789.) 
 

• “The fact that the State Bar is a state agency for some limited purposes does not create an 
antitrust shield that allows it to foster anticompetitive practices for the benefit of its 
members.” (Id. at 791.)  
 

• “Although the State Bar apparently has been granted the power to issue ethical opinions, 
there is no indication in this record that the Virginia Supreme Court approves the opinions.”  
(Id.) 
 

• “The State Bar, by providing that deviation from County Bar minimum fees may lead to 
disciplinary action, has voluntarily joined in what is essentially a private anticompetitive 
activity, and, in that posture, cannot claim it is beyond the reach of the Sherman Act.” (Id.) 

So, from this case we know that there is no blanket exemption from antitrust liability for a state 
bar that engages in anticompetitive conduct just because the bar is passively overseen by a state 
supreme court. 
 
IN SUM: NO COURT DECISION AND NO STATUTE SAYS THE REGULATION OF THE 
LEGAL PROFESSION IS EXEMPT FROM ANTITRUST LIABILITY.  A U.S. SUPREME 
COURT DECISION IMPOSED ANTITRUST LIABILITY ON A STATE BAR EVEN 
THOUGH THE BAR WAS OVERSEEN BY THE STATE SUPREME COURT.  
 
THERE IS INDISPUTABLY SOME RISK OF THE STATE HAVING TO PAY TREBLE 
DAMAGES IN A CLASS ACTION ANTITRUST SUIT, WHICH COULD REALISTICALLY 
RUN INTO MANY MILLIONS OF DOLLARS, ESPECIALLY IF BROUGHT BY A CLASS 
OF THOSE REJECTED FOR PRACTICE BY SUCH A SELF-INTERESTED BODY.  
  
IS IT POSSIBLE FOR STATE LICENSING (SUPPLY CONTROL) OPERATIONS TO BE 
IMMUNE FROM ANTITRUST LAWSUITS? 
 
Yes.  But, after North Carolina, to enjoy that immunity a state licensing board cannot be controlled 
by what the Court calls “active market participants,” meaning the licensing board can’t be 
controlled by licensees of that board, the very people who enjoy a benefit from restraining 
competition.  Here is what the U. S. Supreme Court said: 
 

https://www.ftc.gov/tips-advice/competition-guidance/guide-antitrust-laws/dealings-competitors/price-fixing
https://www.ftc.gov/tips-advice/competition-guidance/guide-antitrust-laws/dealings-competitors/price-fixing
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The similarities between agencies controlled by active market participants and 
private trade associations are not eliminated simply because the former are given a 
formal designation by the State, vested with a measure of government power, and 
required to follow some procedural rules. ... When a State empowers a group of 
active market participants to decide who can participate in its market, and on what 
terms, the need for supervision is manifest. ... The Court holds today that a state 
board on which a controlling number of decisionmakers are active market 
participants must satisfy Midcal’s active supervision requirement in order to 
invoke state action antitrust immunity. 
 

North Carolina, 135 S.Ct. at 1114 (internal citations omitted; emphasis added). 
 
This is the holding of the Court.  It is very clear.  No “active supervision,” no immunity. 
 
SO A LICENSING BOARD CAN BE DOMINATED BY “ACTIVE MARKET 
PARTICIPANTS” SO LONG AS THERE IS “ACTIVE STATE SUPERVISION” ? 
 
Yes. 
 
WHAT CONSTITUTES “ACTIVE STATE SUPERVISION”?  
 
At bottom, it is just what it sounds like.  Some state official or agency that is not dominated by 
active market participants – here, practicing lawyers – has to “actively supervise” decisions such 
as who gets into the profession (the exam), the rules of practice that may restrain competition, and 
the enforcement process which may result in termination of a license to practice. 
 
In fact, the North Carolina decision specifies what is required to qualify as “active state 
supervision.”  According to the United States Supreme Court, three elements are necessary to 
qualify as “active state supervision”: 
 

• “The supervisor must review the substance of the anticompetitive decision, not merely the 
procedures followed to produce it….”;  
 

• “the supervisor must have the power to veto or modify particular decisions to ensure they 
accord with state policy…;” and,  
 

• “the state supervisor may not itself be an active market participant.” 

North Carolina, 135 S.Ct. at 1116 (citations omitted). 
 
The Court expressly observed that “the ‘mere potential for state supervision is not an adequate 
substitute for a decision by the State….’”  Id. (citations omitted).  
 
This last part is critical. According to the Highest Court in the land, the supervision cannot be 
theoretical, or reflect presumptive deference to such a self-interested group.  The real decision 
must be made by a disinterested state actor who actively examines, measures, considers 
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anticompetitive impact, looks at alternatives, and rejects or modifies (or approves if that is its own 
preference).   That is why the word “active” is used. 
 
CAN YOU TIE ALL THIS TOGETHER? 
 
The easiest way to avoid the whole problem is to have public member majorities on licensing 
boards.  Many of the non-health care boards in the Department of Consumer Affairs have operated 
that way for decades. If a state decides it wants to retain lawyers or doctors as majorities on 
licensing boards, it can, but after North Carolina, that structure from an antitrust perspective is no 
different than a private trade association or cartel that limits competition.  The only way for such 
a board to be immune from the antitrust laws is if a state official, who is not a practicing licensee, 
is required to review, and is authorized to veto or modify, board decisions that hurt competition.  
And that supervisory role in performing those functions cannot be a theoretical one. 
 
Justice Alito was right in his dissent in North Carolina when he wrote that the decision has “far-
reaching effects on the States’ regulation of professions… As a result of today’s decision, States 
may find it necessary to change the composition of medical, dental, and other boards[.]” North 
Carolina, 135 S.Ct at 1122-23 (Alito, J., dissenting). 
 
If states choose to retain licensee-dominated boards, they had better ensure “active state 
supervision.”  If they don’t, they will get sued.  The treble damage plus attorneys’ fees remedy 
assures that result.   
 
 
IS THERE ANYTHING ABOUT THE STRUCTURE OR OPERATIONS OF THE 
CALIFORNIA BAR THAT WOULD TILT THE BALANCE AWAY FROM LIABILITY? 
 
No.   
 
First, the Bar Board of Trustees is controlled by a 13-6 majority of practicing attorneys.  Absurdly 
(and unlike any other regulated profession in California), lawyers even elect a few of the lawyers 
who are supposed to watchdog them. 
 
Second, while it is true that the Bar is part of the judicial branch and is theoretically overseen by 
the California Supreme Court, it does not qualify as such an active supervisor over most State Bar 
decisions, including those with per se violative impact.     
 
HOW DO YOU KNOW THE SUPREME COURT’S CURRENT ROLE MIGHT NOT BE 
ENOUGH TO QUALIFY AS ACTIVE STATE SUPERVISION? 
 
A better question might be: How do those who ask the Legislature to permit the Bar to be exposed 
to a possibly ruinous antitrust lawsuit know that the Supreme Court’s current role will, with 
reasonable certainty, prevent such a lawsuit?  There is no statutory exemption.  There is no case 
that says bars housed in or “organizational chart overseen” by Supreme Courts are exempt.  If it 
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were their personal money on the line, who would prudently take such a risk?  What advice would 
a competent attorney offer a client in these circumstances?2 
 
DO YOU HAVE EVIDENCE THAT THE SUPREME COURT WOULD FAIL THE 
ACTIVE STATE SUPERVISION TEST? 
 
Yes. 
 
Neither the California Supreme Court nor any other California entity provides “active state 
supervision” of those Bar acts and decisions most likely to prompt an antitrust lawsuit.  Consider 
the State Bar exam.  Everyone who fails that exam has the ability to sue the Bar for an antitrust 
violation.3  
 
What role does the California Supreme Court have in itself running or supervising the Bar exam? 
None. 
 
CPIL issued a Public Records Act request to the Bar for all documents that would reflect active 
state supervision relating to the Bar exam, and has reviewed the several hundred pages the Bar 
produced in response to the request — none of which reveal active supervision or any restraint of 
trade consideration whatever by the Supreme Court.   
 
Instead, this task is entirely delegated to the Committee of Bar Examiners, the majority of whom 
are appointed by the State Bar, and are actively practicing “market participant” attorneys. There is 
no evidence of any review by anyone – including the California Supreme Court – that even 
approaches the North Carolina holding’s description of “active state supervision” of the State Bar’s 
pass point on the exam. 
 
IS THERE ANY OTHER WAY A LICENSING BOARD DOMINATED BY ACTIVE 
MARKET PARTICIPANTS CAN BE IMMUNE FROM AN ANTITRUST SUIT? 
 
Yes. If the licensing board is just following the very clear dictates of state law so that the licensee-
dominated board is, basically, just carrying out an anticompetitive mandate of the Legislature, i.e., 
where it is functioning in a ministerial manner without exercising any discretion as to alternative  
anticompetitive effects.  But decisions of the State Bar, including entry criteria, rules of practice, 

                                                           
2 The Bar’s recent report of its Task Force on Governance in the Public Interest cites Hoover v. Ronwin 466 U.S. 558 
(1984), and Bates v. State Bar of Arizona 433 U.S. 350 (1977).  The former has to do with conduct of the acknowledged 
and proper sovereign entity, (where the actors were the state legislature or supreme court themselves).  Bates has to 
do with Arizona State Bar attorney advertising restrictions which were struck on First Amendment grounds.  It did 
include dicta on antitrust and state action doctrine that preceded North Carolina, and that, again, involved direct 
supreme court action.  In contrast, the Bar’s official antitrust analysis (Appendix E of the Governance Task Force 
report) entirely omits to even mention, much less analyze, the Goldfarb precedent that applied antitrust prohibitions 
to the Virginia State Bar, notwithstanding the Supreme Court’s repeated citation and quotation in the 2015 North 
Carolina decision.   
3 The exam is a fiasco. On the February 2016 Bar exam, 54% of first-time applicants failed; 68% of repeat examinees 
failed.  Almost 80% of the graduates of schools that the Bar itself “accredits” flunked the exam.  The California Bar 
has among the nation’s highest LSAT (law aptitude scores) among takers, and is among the very lowest in passage 
rates.   
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et al., involve discretionary decisions with anticompetitive alternative impacts beyond mechanical 
administration. 
 
ARE THERE ANY STATE LAWS RELATING TO THE BAR EXAM OR DISCIPLINE 
SYSTEM THAT ARE SO SPECIFIC THAT THEY WOULD IMMUNIZE THE BAR 
FROM LIABILITY? 
 
No.  How would the Legislature write such statutes when it comes to the nuances of crafting an 
exam or fashioning rules of practice or the many other decisions of the State Bar?   It does not do 
so for most of the Bar’s operations.  Indeed, that is one reason the State Bar was created, to do 
more than straight administrative enforcement. 
 
BUT DOESN’T ALL OF THIS SAY SOMETHING BAD ABOUT LAWYERS? CAN’T 
LAWYERS BE TRUSTED TO REGULATE THEMSELVES? 
 
First, we are here interpreting federal statute, and federal statute simply contains no “good person” 
exemption.  
 
Second, of course not, because not all biases are known even to the regulator.  As the North 
Carolina court wisely observed: 
 

Dual allegiances are not always apparent to an actor. In consequence, active 
market participants cannot be allowed to regulate their own markets free from 
antitrust accountability.   
 

Id. at 1111, citing California Retail Liquor Dealers Ass’n v. Midcal Aluminum, Inc., 445 U.S. 97, 
106 (1980) (emphasis added). 
 
Third, we at CPIL are all honored to be lawyers.  But, lawyers are still people. 
 
COULD STATE LAW BE MODIFIED TO VEST “ACTIVE STATE SUPERVISION” 
DUTIES IN THE SUPREME COURT? 
 
Yes. 
 
HAVE LAWSUITS AGAINST STATE BOARDS BEEN FILED ALREADY? 
 
Yes, and one against a state bar has settled for an undisclosed sum.4  
 
 
 

                                                           
4 See, e.g., Teladoc v. Texas Medical Board, No. 1-15-CV-343-RP (U.S.D.C., Western District of Texas); Conlindres, 
et al. v. Battle, et al., No.1-15-CV-2843-SCJ (U.S.D.C., Northern District of Georgia);  LegalZoom.Com, Inc. v. North 
Carolina State Bar, No. 1:15-CV-439 (U.S.D.C. M.D. North Carolina) (filed June 3, 2015; settled in November 2015); 
Express Lien, Inc. v. Cleveland Metropolitan Bar Association, et al., No. 15-cv-02519 (U.S.D.C, Eastern District of 
Louisiana) (filed July 9, 2015; settled in April 2016). 
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CONCLUSION AND OBSERVATIONS 
 
Those who claim that the Bar’s current structure will immunize it from an antitrust lawsuit 
can point to no statute or case that says that.  Clear authority now exists for the opposite 
proposition.   We are talking, in one example, about trebling the damages of tens of thousands 
of Californians who flunked the Bar exam. 
 
If the current Bar structure had proven to be an effective steward of its money and public 
protection charge, it might be worth rolling the liability dice to protect something that works.  
But that has not been the case for decades. 
 
Contra Costa Times: “The nation's largest state bar failed to consistently protect the public from 
bad lawyers by settling hundreds of complaints, many without adequate discipline for botched 
cases or ethical violations, according to a scathing audit released Thursday that also found the 
organization has spent money with little financial accountability. The audit is the latest blow to the 
California State Bar, an organization plagued by years of infighting and allegations that 
mismanagement and dysfunction allowed bad attorneys to continue practicing law.”5  

Sacramento Bee: “A state audit … paints an unflattering picture of the California State Bar as 
willing to settle attorney discipline cases too quickly, track case data too loosely and spend too 
freely, all at the expense of its mission to protect the public from bad lawyers.”6 

The Recorder: “The State Bar of California misled lawmakers about significant costs and 
potentially put the public at risk by meting out weak punishment to bad lawyers, according to a 
blistering review of the attorney-oversight agency released Thursday by the state auditor.”7 

CBS Television News (Los Angeles) “A scathing audit says the California State Bar has failed to 
consistently protect the public from bad lawyers and lacks financial accountability.8 

NBC Television News (San Diego): “The state agency charged with regulating California lawyers 
put the public at risk by rushing to eliminate a growing pile of misconduct cases, a new audit 
found.”9 

Significant Risk to the Public:  “[T]o reduce its backlog, the State Bar allowed some attorneys 
whom it otherwise might have disciplined more severely—or even disbarred—to continue 
practicing law, at significant risk to the public.”10 

                                                           
5 http://www.contracostatimes.com/california/ci_28345810/audit-attorney-discipline-falls-short-at-california-bar 
6 http://www.sacbee.com/news/politics-government/the-state-worker/article24904381.html#storylink=cpy 
7http://www.therecorder.com/id=1202729904880/Audit-Slams-State-Bar-for-Cutting-Corners-on-Attorney-
Discipline#ixzz3k7wycSsm 
8 http://losangeles.cbslocal.com/2015/06/18/audit-californias-state-bar-failing-to-discipline-bad-lawyers/ 
9http://www.nbcsandiego.com/news/local/California-State-Bar-Failed-to-Protect-Public-from-Bad-Lawyers-Audit-
309609731.html#ixzz3k7xmMf00 
10 https://www.bsa.ca.gov/reports/2015-030/summary.html 

http://www.auditor.ca.gov/pdfs/reports/2015-030.pdf
http://www.therecorder.com/id=1202729904880/Audit-Slams-State-Bar-for-Cutting-Corners-on-Attorney-Discipline#ixzz3k7wycSsm
http://www.therecorder.com/id=1202729904880/Audit-Slams-State-Bar-for-Cutting-Corners-on-Attorney-Discipline#ixzz3k7wycSsm
http://www.nbcsandiego.com/news/local/California-State-Bar-Failed-to-Protect-Public-from-Bad-Lawyers-Audit-309609731.html#ixzz3k7xmMf00
http://www.nbcsandiego.com/news/local/California-State-Bar-Failed-to-Protect-Public-from-Bad-Lawyers-Audit-309609731.html#ixzz3k7xmMf00
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Misled the Legislature and other stakeholders on its Enforcement Performance:  “The State Bar 
has also not been transparent in reporting the performance of its discipline system to its 
stakeholders…”11 

Upside Down Fiscal Priorities: “[A]t a time when we would have expected the State Bar to focus 
its efforts and resources on its mission of public protection by taking steps such as improving its 
discipline system, it instead purchased a $76.6 million building in Los Angeles in 2012.”12 

Epic Fiscal Mismanagement: “[T]he State Bar did not perform a cost benefit analysis before 
receiving board approval to purchase the building …. the State Bar underestimated the total cost 
of the building purchase and renovation by more than $50 million..”13 

None of this is new.  
 
On October 11, 1997, Governor Wilson vetoed the Bar’s dues bill and issued a stinging veto 
message.  He noted that the Bar was created in 1927 to assist the Supreme Court “with 
responsibility for regulating the legal profession and promoting fair and efficient administration of 
justice. The Bar has drifted, however, and become lost, its ultimate mission obscured.  It is now 
part magazine publisher, part real estate investor, part travel agent, and part social critic, 
commingling its responsibilities and revenues in a manner which creates an almost constant 
appearance of impropriety” (emphasis added). The Governor pointed directly to the Bar’s 
structure as a “unified” bar.  A lawyer himself who is not known for left-leaning views, the 
Governor stated: “Last year, a significant minority of bar members voted to abolish the mandatory 
bar in favor of a voluntary model embraced in ten other states.  This difference of opinion as to 
the mandatory nature of the Bar is at the heart of what might be charitably characterized as 
an almost chronic disharmony.  Simply stated, some members believe that the Bar cannot 
function effectively as both a regulatory and disciplinary agency as well as a trade 
organization designed to promote the legal profession and collegial discourse among its 
members” (emphasis added).  The Governor concluded: “It is time for the Bar to get back to 
basics: admissions, discipline, and educational standards.  I would look with favor upon a bill that 
required Bar members to pay only for functions which were, in fact, a mandatory part of a 
responsible, cost efficient regulatory process.” 
 
The State Bar for 30 years, over different Supreme Courts and different appointees, has 
failed over and over again to offer your constituents the protection they deserve and misused 
the dues lawyers must pay.  All this has happened … and the Supreme Court has offered no 
proposal for reform, and still doesn’t.   
 
And now, this same structure that for decades has hurt your constituents could also cost the 
State real money. 
 
Respectfully, if you were facing the chance of paying treble damages, and your lawyer’s 
advice to you was “do nothing” and “let’s wait to see what the entity that has failed to 
improve things for over 30 years comes up with,” would you take that advice? 
                                                           
11 https://www.bsa.ca.gov/reports/2015-030/summary.html 
12 https://www.bsa.ca.gov/reports/2015-030/summary.html 
13 https://www.bsa.ca.gov/reports/2015-030/summary.html 


