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Center for Public Interest Law                                                         Children’s Advocacy Institute

October 15, 2001

Georgetta Coleman, Executive Officer
Dental Board of California
1432 Howe Avenue, Suite 85
Sacramento, CA 95825-3241

re: Revised Version of Dental Materials Fact Sheet
(placed on DBC’s Website on September 10, 2001 and scheduled for
consideration on October 17, 2001)

Dear Ms. Coleman:

On behalf of the Center for Public Interest Law (CPIL), thank you for the opportunity to
submit comments on the September 10, 2001 version of the Dental Materials Fact Sheet, which is
currently posted on the Board’s Website and is scheduled for consideration on October 17, 2001.
I am unable to attend the meeting in person, and request that you circulate these comments to Board
members prior to the meeting.

As you will recall, CPIL and Consumers for Dental Choice (CDC) petitioned the Board in
December 1999 to revise its fact sheet required by SB 934 (Watson) (Chapter 801, Statutes of 1992).
The Board granted that petition and hired an outside consultant to draft the revised fact sheet.  Three
versions later, CPIL still objects to numerous aspects of the revised fact sheet.  We acknowledge and
appreciate the fact that the fact sheet has been amended several times in an attempt to satisfy some
of the concerns we have previously expressed; however, the fact sheet does not come close to
meeting the letter or the spirit of SB 934.

In our view, the narrative section of the fact sheet — that is, the first two pages of the fact
sheet, and specifically paragraph 5 of the narrative (bottom of page 1 and top of page 2) — has
been added to, subtracted from, and picked at so many times that it should be scrapped and entirely
rewritten.  Viewed in its entirety, the fact sheet is internally inconsistent, contains a number of
careless errors, and is in desperate need of review by a competent attorney, a medical toxicologist
or Ph.D.-level environmental health expert, and a grammar expert.  Further, CPIL suggests that it
be reviewed by a focus group of consumers to ascertain whether it is understandable by the average
dental patient — whom this Board is required to educate and protect. 



1 The use of the term “mercury dental amalgams” in sentence 4 is confusing.  Above (in paragraph 2), the
unmodified term “amalgam” is used.  In the glossary, the term “dental amalgam” is defined.  Sentence 4 of paragraph
5 uses the term “mercury dental amalgams” — implying through the varying use of these terms that there may exist a
type of “dental amalgam” that does not contain mercury.  In sentence 5 of paragraph 5, the fact sheet reverts to the term
“dental amalgams.”  In sentence 7 of paragraph 5 appears the term “dental amalgam fillings.”  This careless lack of
precision in what is supposed to be a factual and semi-scientific document is disturbing and confusing.  Choose one
term, define it, and use it consistently.
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It is undisputed that the primary reason for the enactment of SB 934 (Watson) was concern
over the continued use of mercury — a highly toxic substance — in dental amalgams that are
embedded into the teeth of dental patients, usually without informed consent.  At this point in the
development of the fact sheet, its contents are guided by two sets of standards:

! the statute, Business and Professions Code section 1648.10 et seq., as amended by
SB 134 (Figueroa) (Chapter 532, Statutes of 2001); and 

! the contract between the Board and its consultant.

The Board’s contract with the consultant who has drafted this fact sheet requires the
consultant to address various issues in the fact sheet.  For each dental restorative material identified,
the consultant must address (among other things):

! “a comparative discussion of known and potential health risks and toxicity factors”;

! “an identification and discussion of sub-populations (and related factors) that may
be susceptible to sensitivity, allergic or adverse reactions, e.g., existing
medical/dental conditions, current medication, diets, intra-oral jewelry, pregnant and
nursing mothers”; and

! “methods that dentists may use in identifying individuals that may be susceptible to
sensitivity, allergic or adverse reactions.”

Regrettably, the consultant has attempted to address “known and potential health risks and
toxicity factors” for (1) the general population, (2) “susceptible sub-populations,” and (3) those who
may be allergic to mercury all in one paragraph — Paragraph 5 at the bottom of page 1/top of page
2.  This unwise attempt has reduced the heart of the fact sheet into a hopeless muddle.

With all due respect, Paragraph 5 now borders on the incomprehensible.  Sentences 2 and
3 flatly state (citing nothing) that all of the materials analyzed on the fact sheet “have been shown
— through laboratory and clinical research, as well as through extensive clinical use — to be safe
and effective for the general population.”  Sentence 4 backtracks on sentences 2 and 3 and says that
there is a “diversity of various scientific opinions regarding the safety of mercury dental
amalgams.”1  None of those “various scientific opinions” are described in any way whatsoever.
Sentence 5 reverses course once again and — despite the “diversity of scientific opinions” noted in
sentence 4 — announces that the research suggests that “otherwise healthy women, children, and
diabetics are not at increased risk for exposure to mercury from dental amalgams.”  These,
apparently, are the “susceptible sub-populations” required to be addressed by the contract —
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however, they are not identified as such.  Sentence 6 waffles — although it again notes that there
are “various opinions” out there about mercury risk, it states (again citing nothing) that “these
opinions are not scientifically conclusive” and thus should be discussed between patient and dentist.
Sentence 7 reverts to the “susceptible sub-populations” and conclusorily announces that “no
research” suggests that they are at increased risk from dental amalgam fillings in their mouth.
Sentence 8 uses the undefined terms “JADA” and “WHO,” and — in conjunction with sentence 9
— is wholly incomprehensible to the average consumer; it is unclear whether these sentences apply
to the general population or the “susceptible sub-populations” referred to in sentences 5 and 7.
Sentence 10 says the scientific evidence does not support increased risks to the “susceptible sub-
populations,” but sentence 11 announces that some individuals may be “susceptible to sensitivity,
allergic or adverse reactions to ‘selected materials’” (which “selected materials” are, of course,
undefined).  Sentence 11 appears to imply that — contrary to sentence 10 — there may be “sub-sub-
populations” of the “susceptible sub-populations” who are at increased risk.  Finally, the last
sentence announces, confusingly, that “as with all dental materials, the risks and benefits should be
discussed with the patient, especially with those in “susceptible populations” (leaving the reader to
wonder whether these “susceptible populations” differ from the “susceptible sub-populations”
described in sentences 5, 7, and 10).

This back-and-forth confusion, accompanied by conclusory statements and the imprecise use
of the very terms which are supposed to be clearly explained in this fact sheet, is decidedly unhelpful
and contrary to the intent and requirements of the statute, the Board’s promises to CDC and CPIL
in December 1999, and its contract with its consultant.  Obviously, the fact sheet should address (1)
“known and potential health risks and toxicity factors” applicable to the general population; (2)
“known and potential health risks and toxicity factors” applicable to “sub-populations” deemed to
be susceptible to mercury, including pregnant women, children, diabetics, and workers in dental
offices who are exposed to mercury vapors and/or dust; and (3) “known and potential health risks
and toxicity factors” applicable to individuals who are “susceptible to sensitivity, allergic or adverse
reactions” to mercury.  But not all in one paragraph.  The bottom line is that the fact sheet fails to
accomplish the primary objective established in the statute.  It fails to adequately “describ[e] and
compar[e] the risks...of the various types of dental restorative materials.”

The following are other concerns that have not been satisfied and/or that are new to this
September 10 revised version of the fact sheet:

1.  The consultant has now added several references to Proposition 65, as recommended in
CPIL’s July 17, 2001 letter.  However, they are confusing, incomplete, and legally erroneous:

! Paragraph 6 of the narrative portion of the fact sheet states “It should be noted that
elemental mercury is listed on the Proposition 65 list of known toxins and
carcinogens.”  We reiterate our position that this statement is incomplete; the fact
sheet — published by an executive branch agency of the State of California whose
primary mission is public protection — should instead state: “In 1990, the State of
California added elemental mercury to the list of substances known to the scientific
community to cause birth defects or cancer under Proposition 65, the Safe Drinking
Water and Toxics Enforcement Act of 1986.”



2 In Resolution 115-00, the California Medical Association supports “reduced use of mercury-containing
products by urging medical product suppliers to develop, produce, and bring to market cost-competitive,
environmentally protective, and effective mercury-free replacements.  CMA calls on health care professionals to
encourage their institutions to adopt policies aimed toward eventual elimination of mercury-containing products where
feasible, effective alternatives are available, and to promptly eliminate mercury from the waste-stream fed into
incinerators.”
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! Paragraph 6 of the narrative portion of the fact sheet goes on to state: “Like all
materials in our environment, each of these elements by themselves is toxic at some
level of concentration if taken into the body.”  This statement is preposterous.  It is
a patent attempt to undermine the significance of the State’s Proposition 65 listing
of mercury as toxic.  Obviously, not “all materials in our environment” are toxic.

! Column 1 of the matrix states that “amalgams contain mercury.  Mercury in its
elemental form is toxic and as such is listed on prop 65.”  No substance is listed “on
prop 65” or even (showing some modicum of respect for an initiative duly enacted
by the People of California) “on Proposition 65.”  Proposition 65 requires the state
to compile a list of substances known to the scientific community to cause birth
defects or cancer.  The statement should instead read:  “amalgams consist 50% of
mercury.  Mercury in its elemental form is toxic.  In 1990, the State of California
added mercury to the list of substances known to the scientific community to cause
birth defects or cancer pursuant to Proposition 65, the Safe Drinking Water and
Toxics Enforcement Act of 1986.”

! Column 2 of the matrix states — on the one hand — that composite resin is “safe;
no known toxicity documented.”  On the other hand, it states that composite resin
“contains some compounds listed on prop 65” — implying they are toxic and
contradicting the previous sentence.  Those compounds and their relative weights in
resin should be identified; further, the inaccurate reference to anything being listed
“on” Proposition 65 should be corrected.

2.  We continue to disagree with the definition of the term “toxicity” in the glossary of terms.
Our dictionary defines “toxicity” as “quality, relative degree, or specific degree of being toxic or
poisonous.”  “Toxic” is defined as “acting as or having the effect of a poison; poisonous.”

3.  Contrary to paragraph one, sentence one of the narrative portion of the fact sheet, the
Watson law was Chapter 801, Statutes of 1992 (not Chapter 934).  Although seemingly minor, this
error reflects the carelessness and inattention to detail with which this “fact sheet” has been
prepared.

In summary, we continue to believe that the current version of the fact sheet suffers from the
same defects identified by the Department of Consumer Affairs in 1993: Its imprecise language and
back-and-forth conclusory announcements minimize the controversy over the health risks posed by
the use of mercury in dental fillings.  The statute and DCA’s 1993 evaluation of the Board’s fact
sheet contemplate a fair exposure of the controversy surrounding the use of mercury in the dental
profession, to enable consumers to make an informed choice.  The medical profession has gone on
record as opposing the use of mercury in health care where reasonable alternatives exist.2  Only the
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dental profession insists on its continued use.  This fact sheet is not being fair to that legitimate
controversy.  It does not reasonably apprize consumers of the nature of that controversy.

Nor does the fact sheet address the new requirements added by SB 134 (Figueroa) (Chapter
532, Statutes of 2001).  Effective January 1, 2002, all dentists are required to distribute the fact sheet
to each patient prior to the performance of dental restoration work and to other patients upon
request.  An acknowledgment of receipt of the fact sheet must be signed by the patient and included
in the patient’s dental record.  If the Board updates the fact sheet, the updated fact sheet must be
provided to patients.  These requirements should be reflected on the fact sheet.

CPIL appreciates the opportunity to convey these concerns about the revised dental materials
fact sheet.  If you have questions or need further information, please don’t hesitate to contact me at
the Center’s San Diego office.

Sincerely,

Julianne D’Angelo Fellmeth
Administrative Director

cc: Kathleen Hamilton, Director, Department of Consumer Affairs
Sailaja Cherukuri, Deputy Director, Department of Consumer Affairs
Lynn Morris, Deputy Director, Department of Consumer Affairs
The Honorable Liz Figueroa, Chair, Senate Business and Professions Committee
Bill Gage, Chief Consultant, Senate Business and Professions Committee
Robin Hartley, Consultant, Joint Legislative Sunset Review Committee
Charles G. Brown, Esq., Swankin & Turner


