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July 9, 2001

The Honorable Gray Davis
State Capitol
Sacramento, CA 95814

re: SB 26 (Figueroa), as amended July 5, 2001 — SUPPORT

Dear Governor Davis:

The Center for Public Interest Law (CPIL) supports SB 26 (Figueroa), which — among many
other things — would reconstitute the Dental Board of California (DBC) and permit the Department
of Consumer Affairs (DCA) to regulate the dental profession until a new board is created, require
the DCA Director to appoint a Dental Board Enforcement Monitor to study and recommend changes
to DBC’s weak enforcement program, and require DCA to appoint an independent consultant to
study the regulation and scope of practice of dental auxiliaries in California.

CPIL is a public interest organization affiliated with the University of San Diego School of
Law. For 20 years, CPIL has monitored state agencies that regulate business, trades, and professions,
including the Dental Board of California. We publish the California Regulatory Law Reporter, a
comprehensive journal tracking the activities of 25 such agencies. We also engage in legislative
advocacy (including extensive participation in the “sunset review” process of occupational licensing
boards conducted by the Joint Legislative Sunset Review Committee (JLSRC) since 1995),
litigation, and public education programs on public interest and regulatory law issues related to
occupational licensing.

SB 26 would make legislative findings that “the present [Dental] board has failed to
administer and implement the [Dental Practice] act’s provisions in an effective, efficient, and timely
manner.”  From personal observation, CPIL agrees.  Over the years, CPIL’s California Regulatory
Law Reporter has documented the Dental Board’s failure to implement its enabling act and/or
specific legislative directives in a manner that protects the public in a number of areas:
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♦ Weak Enforcement Program.  The Dental Board is responsible not merely for licensing
dentists and dental auxiliaries; it is also responsible for receiving complaints and reports of licensee
incompetence, impairment, or negligence, investigating those complaints and reports, and responding
in appropriate fashion to revoke, suspend, or otherwise restrict the practice of its licensees to protect
the public.  However, the Board’s enforcement program is extremely weak.  The program’s output
is minimal, and the time consumed by complaints at every stage of the process is excessive.  The
public is not protected by such a process; instead, incompetent and impaired dentists are protected
— and that is not the Board’s mission.

The Dental Board has approximately 75,000 licensees, many of whom are permitted to
perform surgery, administer anesthesia, and prescribe dangerous drugs (thus placing the public at risk
of irreparable harm should incompetent or impaired practice occur).  Another DCA agency, the
Medical Board, has about 108,000 licensees (approximately 44% more than the Dental Board).  But
the Medical Board engages in four to five times the level of disciplinary activity as does the Dental
Board.  A look at both boards’ 1999-2000 disciplinary activity reveals the following comparative
statistics:

Dental Board Medical Board

# licensees 75,000 108,000
# complaints received 3,352 10,445 (3x)
# investigations opened 557 2,083 (3.5x)
# accusations filed 63 290 (4.5x)
# formal disciplinary actions taken 83 366 (4x)
# citations/fines 46 250 (5x)
% of budget spent on enforcement 67.7% 73%
total average time consumed 1,284 days 759 days

This last statistic may be the most telling.  While the Medical Board’s physician discipline
is not perfect, the Medical Board takes four times the number of formal disciplinary actions as does
the Dental Board, and does it in one-half the time on the average (including judicial review).  In its
October 2000 sunset report, the Dental Board acknowledges the extraordinary length of time it takes
from the filing of a complaint to the final disciplinary action — 3.52 years.  The Board points the
finger of blame at others — first at the legislature for stripping it of some of its sworn peace officer
investigators in 1997, and then at the Attorney General’s Office for the excessive length of time it
takes to file accusations.  However, the Board fails to document any attempts it has made to do
anything about these very serious problems.  In fact, according to the Bureau of State Audits, the
Dental Board has failed to even establish timelines for complaint processing: Whereas other DCA
boards have established timelines of 60-90 days to process complaints suitable for mediation, DBC
has established no timeline and takes about six months (180 days) to resolve most mediation cases.
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Whereas other boards have established 180-day timelines for investigations, DBC has established
no timeline and takes almost one year (354 days) for the investigation phase alone.1  Enforcement
simply does not seem to be a major priority for this Board.

CPIL strongly supports SB 26’s requirement of the appointment of an “enforcement monitor”
at the Dental Board.  This provision is modeled after a successful “State Bar Discipline Monitor”
experiment at the State Bar from 1987-1992, and an ongoing “Contractors’ State License Board
Enforcement Monitor” project created by SB 2029 (Figueroa) (Chapter 1005, Statutes of 2000). 
CPIL has been involved in both projects and is well familiar with the sweeping changes that can
occur when an outside monitor who is independent from the board and the regulated profession is
charged with investigating the agency’s discipline system and recommending changes to better
protect the public.  The “enforcement monitor” experiment has worked at the State Bar, is working
at CSLB, and will work at the Dental Board to improve that agency’s enforcement system.

♦ Cosmetic Surgery by Dentists. Another area in which the Dental Board has failed to
protect the public is the unlawful performance of some cosmetic surgery procedures by its licensees.
As the last bastion of fee-for-service practice in health care, the popularity of cosmetic surgery has
surged in the medical and dental professions.  Regrettably for patients, not all doctors and dentists
who offer cosmetic surgery services are qualified to perform them; further, dentists are not legally
permitted to perform many of them.  For years, DBC has been aware that some of its oral and
maxillofacial surgeon (OMS) permittees have been exceeding the scope of practice set forth for
dentists in the Dental Practice Act, but it neglected to do anything about it — rather than proceeding
against these permittees (or even informing them that such practice violates the law), the Dental
Board left it to the Medical Board to pursue such dentists for the unauthorized practice of medicine.
Only after the Department of Consumer Affairs issued a 1998 formal legal opinion interpreting the
OMS scope of practice did the Dental Board agree to consider policing its own licensees for ultra
vires practice.

♦ Opposition to Independent Practice by Auxiliaries. In the early 1990s, the Dental Board
opposed legislative attempts to expand access to dental care by authorizing some meaningful level
of independent practice by experienced and trained “registered dental hygienists in alternative
practice” (RDHAP).  In 1993, the Board opposed AB 221 (Areias), which would have created the
RDHAP category and authorized RDHAPs to independently provide specified dental hygiene
services to homebound residents, at schools, and at residential institutions. The bill was based
directly on the outcome of two successful health manpower pilot projects testing independent RDH
practice and evaluated by the Office of Statewide Health Planning and Development. OSHPD found
evidence that RDH prices were lower for certain services and that visits to dentists actually increased
for some patients following a visit to a hygienist.  In lockstep with the California Dental Association,

                                                
1Bureau of State Audits, Department of Consumer Affairs: Lengthy Delays and Poor Monitoring Weaken

Consumer Protection (November 2000) at 24-25.
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however, DBC opposed the bill and it failed (as did a similar 1995 bill authored by Senator Herschel
Rosenthal). AB 560 (Perata) (Chapter 753, Statutes of 1997), a watered-down version of the RDHAP
proposal, finally passed in 1997, and required the Dental Board to adopt implementing regulations
by January 1, 1999.   The Board failed to even propose those regulations until June 1998; they were
not approved until May 31, 2000 — one and one-half years past the legislative deadline.

♦ Micromanagement of Dental Auxiliaries’ Scope of Practice. Rather than expanding
access to dental care or enforcing the Dental Practice Act against its dentist licensees, the Dental
Board has spent much of its time over the past decade micromanaging the scope of practice of dental
auxiliaries, over whom it has statutory jurisdiction.  At each meeting, the Board consumes an
enormous amount of time debating regulatory and policy changes to the scope of practice of the
various auxiliary categories under its jurisdiction.  Although the Committee on Dental Auxiliaries
(COMDA) is authorized to (and does) make scope of practice recommendations to the Board, DBC
members do not always treat those recommendations with respect.  Instead, they sometimes refuse
to act on COMDA recommendations (at times with no explanation), delay excessively, or engage
in other tactics that avoid a decision.2  These “non-actions” often consume the majority of each
Board meeting — and result in little public protection — while other issues that might merit
significant Board attention (e.g., the problems of its enforcement program) are ignored.

♦ Dental Materials Fact Sheet.  SB 934 (Watson) (Chapter 801, Statutes of 1992) required
the Board to prepare and distribute a “fact sheet” analyzing the risks and efficacies of various dental
filling materials, and to encourage dentists to discuss these risks and efficacies with their patients.
The Board approved a “fact sheet” in 1993, but it wholly failed to compare the risks of the various
materials and contained no reference whatsoever to the fact that one of the key components of
amalgam fillings  — mercury — had been listed by the state in 1990 as known to cause cancer or
birth defects under Proposition 65.  In subsequent litigation over its refusal to disclose the studies
and documents used in preparing the “fact sheet,” the Board admitted that the “fact sheet” had been
prepared by one Board member using materials personally available to him. Despite the fact that the
Department of Consumer Affairs issued a 1993 legal opinion finding that the “fact sheet” was
“probably misleading” because it minimized the scientific controversy over the use of mercury
amalgam fillings and (contrary to SB 934) failed to compare the risks of the various filling materials,
the Board failed to revise or update the fact sheet for six years.

In 1999, Consumers for Dental Choice and CPIL joined in a petition to the Board to
substantially revise and update the fact sheet to comply with SB 934.  The Board granted our petition
on December 3, 1999, promising to contract with an outside consultant to revise the fact sheet to (1)
rid it of misleading language on mercury amalgams, (2) include references to a dentist’s

                                                
2This problem became so pervasive that, in 1997, the legislature was forced to amend Business and Professions

Code section 1748 to require the Board to act on COMDA recommendations within 90 days of submission to the Board.
Section 1748 even authorizes COMDA to request written explanations if the Board rejects its recommendations.
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responsibility to fully inform the patient of available dental filling options, (3) encourage dentists
 to discuss with their patients the advantages and disadvantages of various dental filling materials,
(4) cover the past six years of research documenting the hazards of all dental filling materials, and
(5) provide dentists with guidance on properly warning patients about the risks of mercury amalgam,
including ways in which the dentist should determine patient sensitivity to mercury.

Although the Board promised a revised fact sheet by December 2000, no such revised
document was prepared by the time of the Board’s sunset hearing before the JLSRC on December
5, 2000.  An initial revised draft produced by the consultant and reviewed by the Board on May 10,
2001 was rejected after witnesses testified that the revision is arguably worse than the original
version and still fails to comply with SB 934’s “compare the risks” requirement.  The Board
scheduled a June 14 meeting to consider a new revised version, but abruptly cancelled the meeting
on June 12 for failure to muster a quorum.  To this day, we have yet to see a revised fact sheet.

The Dental Board has had over eight years to comply with SB 934.  Its failure to even come
close — especially after a two-year period of heightened public and legislative scrutiny and media
attention regarding this very issue — is an embarrassing abdication of its responsibilities to protect
the public and to follow the directives of the legislature.

As currently constituted, the Dental Board does not deserve to exist.  It is doing very little
to protect the public from licensees who are incompetent, impaired, or otherwise dangerous.  It has
twice rejected “licensure by credential” to make it easier for qualified, out-of-state dentists to become
licensed to practice in California, and it first opposed and then delayed implementation of the
RDHAP program to enhance access to dental care in California.  Further, its enforcement program
aimed at policing its own licensees is slow, unproductive, and ineffective; it has even balked at
enforcing the law concerning unauthorized practice of medicine against its own licensees — thus
requiring other agencies and public prosecutors to do its work.  SB 26 would properly “clean house”
at the Dental Board and — consistent with the legislature’s responsibility to oversee the regulatory
entities it has created — send a message to other occupational licensing agencies that fail to protect
the public as their first priority.

The only aspect of SB 26 that concerns CPIL is the composition of the new board.  Rather
than continuing with the current “super-majority” of dentists on DBC, CPIL suggests a public
member majority or at least a more balanced composition of public members and dentists/auxiliaries.
We must learn from our mistakes.  Allowing dentists to control their own regulation (not to mention
regulation of auxiliaries) has been a mistake that should not be repeated.
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CPIL respectfully urges your approval of SB 26 (Figueroa).

Sincerely,

Julianne D’Angelo Fellmeth
Administrative Director
Center for Public Interest Law

cc: Lynn Schenk, Chief Aide and Senior Counsel, Office of the Governor
Ann Richardson, Deputy Legislative Secretary, Office of the Governor
Kathleen Hamilton, Director, Department of Consumer Affairs
Sailaja Cherukuri, Deputy Director, Department of Consumer Affairs
Senator Liz Figueroa, Chair, Senate Business and Professions Committee
Bill Gage, Chief Consultant, Senate Business and Professions Committee
Robin Hartley, Consultant, Joint Legislative Sunset Review Committee


