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Good afternoon.  My name is Julie D’Angelo Fellmeth, and I am with the Center for Public Interest
Law at the University of San Diego School of Law.  I served as the Medical Board Enforcement
Monitor from 2003–05.

I’d like to take a minute to recall how we got here today.  In 2002, the Legislature created a “Medical
Board Enforcement Monitor” position to audit the Medical Board of California’s (MBC)
enforcement and diversion programs.  After a competitive bidding process, I was appointed to the
position by the Director of the Department of Consumer Affairs.

On November 1, 2004, I published an extensive critique of the Program — which nobody challenged
or refuted.  In fact, on the basis of that report, you — the Legislature, in 2005 — imposed a June 30,
2008 sunset date on the Program, in effect giving the Medical Board two more years to address the
many deficiencies identified.  

I was not the first auditor to identify those deficiencies.  The Auditor General audited the Diversion
Program in 1982, 1985, and 1986 — and repeatedly identified the same problems back then.  But
after that, the Program inexplicably went 18 years without an independent audit.

Also in 2005, the Legislature decided to send in its own auditors during the first part of 2007 to
ensure that any changes the Board made were effective in addressing the deficiencies identified. 

In June 2007, the Bureau of State Audits (BSA) confirmed the problems we had found, and
confirmed that much of what we found was still happening two years later — despite the fact that
MBC had pumped an additional one-half million dollars in physician licensing fees in new funding
to ensure the Program would pass the audit.  Specifically, BSA found that the Program’s monitoring
mechanisms are inconsistent and inadequate, and the Program failed to promptly remove from work
physician participants who tested positive for prohibited substances.  These are key findings that
undercut the argument of the California Medical Association that diversion is more efficient and
effective than enforcement.  CMA’s argument assumes that all of the Program’s monitoring
mechanisms are functioning and effective.  Two audits in three years proved that nothing could be
further from the truth at the Medical Board.
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Faced with those findings and with testimony from a number of patients who had been injured by
impaired physicians while they were participating in the Diversion Program, the Medical Board
made a unanimous decision to scrap the program on July 26, 2007, because the hard data reveal that
it simply does not protect patients.

You will hear from some of those patients — perhaps the most important people in this room —
during the public comment period.

It’s critically important that we remember who and what we are dealing with here today.

We are dealing with doctors and other health care practitioners — people in a position of trust, and
for whom even one moment of impairment can mean irreparable harm to patients.

And we are dealing with regulatory agencies of the State of California.  These are not trade
associations whose role is to protect members of a particular profession.  These are regulatory boards
of the state, all of whom are governed by statutes — passed by this Legislature — mandating that
public protection is the highest priority for each board.  And those same statutes say that when public
protection is inconsistent with some other interest sought to be promoted — such as rehabilitation
— public protection is paramount.

And finally, we are dealing with substance abuse.  This is a very serious problem for health care
practitioners, but it has not been treated seriously by many of these agencies.

Despite the fact that the Medical Board’s program has failed five out of five audits, the statutes
creating similar programs at other health care agencies — to this day, almost 30 years later — blindly
mimic the Medical Board’s statutes, and the regulations adopted by boards that have bothered to
adopt regulations (some have not) blindly mimic the Med Bd’s regulations. 

No health care board in this state has ever adopted enforceable standards and regulations for these
programs or their monitoring mechanisms.  

No health care board in this state has ever asked for an outside independent audit of the functioning
of its program to make sure that it is effective in protecting patients — or even asked for legislation
requiring a periodic external audit.

And no California board’s diversion program — other than the Medical Board’s program — has in
fact ever been externally audited.

Nor have many of the other-state programs you’ve heard about today ever been audited.  Just because
other states have programs does not make them good or adequate or effective.  Until these programs
have been externally audited and you have independent data and information from someone other
than those running the program, you simply do not have trustworthy information.  
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Many of these programs are run by well-intentioned staff, but even those staff are not always privy
to the nuts-and-bolts details of exactly how the programs operate.

Having monitored the agencies you have created for over 20 years, and having had an opportunity
to look in-depth at a program, here is what the data show — and I think you are interested in data
rather than spin:

1. Very few impaired practitioners self-refer into these programs.  They first (and sometimes
repeatedly) go elsewhere in the private sector — because they know they have a problem,
and they know they are going to relapse, and the very last person they want to know about
it is someone connected to their regulatory board.

This “self-referral” issue is key, because it is the excuse for the confidentiality that all the
trade associations claim as some sort of right.

My experience as MBC enforcement monitor is instructive.  As part of that project, we
examined and analyzed the files of 60 Diversion Program participants — fully one-quarter
of the Program’s population.  As part of those 60 files, we looked at the 20 most recent
intakes.  Only one of those 20 was a true self-referral — one out of 20. 

Although about half were initially characterized as self-referrals, it soon became apparent
why those physicians had “self-referred” — they knew the Board would soon find out about
their arrest or conviction for DUI or crack cocaine possession.  They knew that MBC would
soon receive a section 805 report from their employer regarding substance abuse.  Or they
knew they had been detected by a pharmacist, or a colleague, or someone else who was about
to file a complaint or report with the Board. 

Based on my experience as Monitor, I would estimate that – at most – about 10% of the
population of the Program were actually true self-referrals.  And self-referrals constitute a
similar proportion (possibly higher) of the population of the diversion programs at other
California health care boards.

Confidentiality is not attracting people into these programs voluntarily.

The “confidentiality carrot” is a sham that prompts self-referrals into seeking help only in
very few cases.  And once you are in the Program — at least the Medical Board’s program
— you’ll find that everybody knows about your participation.  Your case manager and group
facilitator and specimen collector know, your spouse or significant other knows, your staff
and colleagues know, your primary care physician knows, your worksite monitor knows,
your hospital monitor knows, and your hospital well-being committee knows.

The only people who don’t know are patients.



4

And that is patently unfair to patients.  

Patients have no way to know whether their health care practitioner is in one of these
programs.  Patients have no way to protect themselves from harm should these programs be
poorly run or underresourced or simply shams.

Patients become the unwitting guinea pigs for these programs and the health care
practitioners in them — and that is unacceptable.

2. Because so few people self-refer into these programs, boards are left to detect substance-
abusing licensees through other means.  By the time a board detects a substance abuse
problem, it is often serious.  It has resulted in an arrest or a conviction, or a hospital report
or a complaint to the board.  People do not lightly complain to these boards about anything,
especially not about substance abuse.  They are afraid they will be sued, or be called on to
testify.

3. When boards detect what may be a substance abuse problem, they investigate those cases to
ensure that there is really a problem.

4. If that complaint or report is substantiated, that board has a serious problem on its hands, and
it should treat that problem seriously to protect patients and the licensee.

5. The very last thing that board should do is secretly divert that practitioner into a confidential
program that will allow that individual to escape consequences and accountability.  That does
not promote recovery.  That simply enables the licensee to maintain his license while
maintaining his addiction and his ability to injure patients.

“Confidential diversion” is not just a program that failed at one board in California because it didn’t
have enough resources, or a director with the acronym “MD” after his name, or a medical review
officer to entertain challenges to every positive drug test — it is a flawed concept.  Indeed, it is a
preposterous concept.

In my view, the role of a regulatory board confronted with that situation — a substantiated complaint
or report of serious substance abuse — is to remove or restrict that license; remove the ability of that
person to injure patients until that person can demonstrate long-term abstinence, long-term sobriety,
and a commitment to a sober lifestyle.  

Boards should do this in a public way — through stipulated settlements or through disciplinary
decisions, not through confidential diversion into a secret program which shields them from patients
and then does not adequately monitor them.

No board needs a “program” per se.  There are plenty of private sector companies that offer drug
treatment, drug testing, monitoring, therapy, and rehabilitation services.
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But some of these “diversion programs” are still in place at some boards.  At the very least, you
should require those programs to be externally audited by the Bureau of State Audits.  And if those
programs fail those audits, you should abolish them.

And you should immediately require all health care boards — whether they have a “program” per
se or not — to adopt enforceable standards that will protect patients and that will clearly apprize
licensees of what they must do in order to return to work and/or have their license reinstated.  No
board has ever set such standards.  They should be required to do so now; and if they won’t do it,
you may have to do it for them.

In my letter which is in your materials, I have set forth a number of areas in which I believe uniform
standards are necessary.

In some of these areas — like drug testing, group meeting attendance requirements, worksite monitor
standards — many programs and many boards have touted success and claimed victory even though
they have no standards for any of these things.  They are loosely administered and easily gamed —
to the point that they are worthless.

In other areas — like a mandatory cease practice requirement at the beginning of recovery,
communication with the licensee’s employer, and the use of diversion evaluation committees —
practices vary considerably from board to board, and there is no uniformity among the various boards
here in California when there probably could and should be.

And in some critical areas — like consequences for relapse, criteria for referral to enforcement,
return to work standards, and standards for reinstatement of the license — no board has ever set
standards at all, instead leaving these important decisions up to private committees or future boards
to decide on a case-by-case basis (often after interminable disciplinary proceedings).

Some of the health care practitioners hidden away in these secret programs have committed crimes
for which normal people in your districts would go to jail.  Not only are these people not going to
jail; they are keeping their licenses.  Why should they get a free pass?  The fact that they are licensed
should make them subject to more scrutiny, not less.  It should subject them to higher standards, not
a wall of secrecy.

In an area of such grave risk to patients, you — and the boards you have created — simply must
come to grips with this very uncomfortable problem, the “dirty little secret” that some of these
programs have become.  Your boards have allowed this problem to be shoved under the rug for three
decades.  That’s not acceptable, and you should end it now.
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