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Administrative Director, Center for Public Interest Law

Introduction

My name is Julie D’Angelo Fellmeth, and I am the Administrative Director of the Center for
Public Interest Law (CPIL) at the University of San Diego School of Law.

For 21 years, CPIL has studied the state’s regulation of business, trades, and professions.
We have attended literally thousands of the meetings of your agencies, and we publish the
California Regulatory Law Reporter, a journal that chronicles the activities and decisions of 25
different California regulatory agencies, including many Department of Consumer Affairs (DCA)
boards.

For 21 years, we have focused heavily on the enforcement programs of California
occupational licensing agencies.

As the State Bar Discipline Monitor appointed by former Attorney General John Van de
Kamp in 1987, we played a key role in overhauling the attorney discipline system of the State Bar.

As the self-appointed Medical Board Discipline Monitor, we have drafted and sponsored two
major bills — one in 1990 and one in 1993 — that have significantly improved that board’s
physician discipline system and placed it largely under the oversight of the Attorney General’s
Office.

We are currently participating in a similar discipline monitor experiment at the Contractors
State License Board, and I am the co-author (with CSLB Enforcement Monitor Tom Papageorge)
of the Initial Report of the Contractors State License Board Enforcement Program Monitor.

We have tried to improve and strengthen the enforcement programs of your agencies.  In an
ideal world, your enforcement programs would be adequately funded, professionally staffed, quick
and efficient, decisive, fair, and thoroughly capable of promptly removing dangerous or dishonest
practitioners from the marketplace, and we would not need a public disclosure policy because the
bad apples would be removed.

But we do not live in an ideal world.

We live in a world where many of your agencies are still controlled by members of the very
trades and professions they regulate.  Licensees largely control their own regulation, and
enforcement is clearly not always their highest priority.
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We live in a world where it takes a minimum of five decisionmaking steps — fragmented
out among at least three executive branch agencies plus the courts — to take the license of a
dangerous or dishonest licensee (see attached flowchart of the enforcement process).  That’s at least
two more steps than are afforded criminal defendants before they are deprived of their liberty.

We live in a world where it can take anywhere from four to eight years to remove the license
of a dangerous or dishonest licensee, and — during that time period in 99% of the cases — that
dangerous or dishonest licensee retains a full and unrestricted license to injure people.

We live in a world where trades and professions finance their own regulation and
enforcement programs.  Enforcement is expensive.  The agency has to pay enforcement staff,
investigators, prosecutors, the administrative law judge, and — the most expensive component of
all — the court reporter at the hearing.  The lower the licensing fee, the less enforcement an agency
can do.  And many trade associations are extremely active in this building, ensuring that their
licensing fees are as low as possible.  Licensing fees are influenced not by the needs of the public
but by the wishes and demands of the organized trades and professions through legislative lobbying.

And we live in a world where each agency — no matter how big or how small — is expected
to run its own enforcement program, funded by its own licensee base, staffed by its own staff.  That
staff may not include any trained investigators, and usually does not include anyone trained in the
law.  A few large agencies are capable of running a fairly competent enforcement program; the small
agencies with small licensee populations are rarely capable of doing so.  One good enforcement case
against a litigious licensee will bankrupt a small board.

This is not an ideal world when it comes to public protection — which is supposed to be the
highest priority of DCA and its agencies.

Thus, because the enforcement process — structured and financed as it is — is generally not
capable of acting quickly and decisively and aggressively to protect consumers and prevent harm,
we have to enable consumers to protect themselves. 

And we do that by giving them information so they can make informed choices about the
various kinds of businesspeople they want to deal with.

That’s why an agency’s public disclosure policy is so important — it helps consumers help
themselves, because they are rarely helped by enforcement.

DCA’s Current Complaint Disclosure Policy

The Department has a complaint disclosure policy — it was drafted in 1979 and it is not
remarkably different from the one you now propose.  The problem with your 1979 policy is that you
have no authority to impose it on any of your boards, so all of your boards have done whatever they
want — meaning you now have a mishmosh of different public disclosure policies largely dictated
by board members listening to trade associations of their licensees.
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In most cases, what your boards do is to disclose a complaint only after it has been fully
investigated, approved for disciplinary action by agency staff, forwarded to the Attorney General’s
Office, and the accusation (written notice of charges) has been filed.  This process is very lengthy.
Where the licensee refuses to cooperate with an investigation, the investigative phase alone can take
a year or more, and in too many instances we have seen the Attorney General’s Office take 6–8
months just to file the accusation.  That’s almost two years — and during that entire time, if a
consumer calls the agency and inquires about that licensee, the agency will respond: “His license
is clear.”  That is extremely misleading where one or two or five or ten investigations are winding
their way toward or are in the Attorney General’s Office.

The other problem is that most of your agencies disclose only their own disciplinary actions
— which are few and far between for many agencies.  Many fail to collect and/or disclose other
information about licensee misconduct that is relevant to consumer choice, such as civil judgments
or settlements or arbitration awards, criminal convictions, other-state disciplinary actions, and
business bankruptcies — all of which is public information.

When an agency has that kind of information and refuses to disclose it to an inquiring
consumer, the agency appears to be protecting the licensee.  Obviously, that is not what your
agencies are supposed to do, and that perception certainly does not encourage consumers to trust
your agencies.

CPIL’s Suggestions

How would CPIL change your complaint disclosure policy?  Here are eight bullet points in response
to some of the questions posed in your background paper:

1. We believe public disclosure can and should be generally consistent across all of your
agencies.

A lot of people will testify today that “my profession is special,” “don’t lump me in with all
those others,” “nurses are different from doctors,” or “doctors are different from
contractors.”

That may be true in some respects, but we don’t believe that’s the case when it comes to
public disclosure.  We believe that it is possible to fashion rules of public disclosure that can
and should be followed consistently by all DCA occupational licensing agencies.

2. We believe that agencies should affirmatively collect and disclose all public information
about their licensees to consumers — that includes civil judgments, settlements, arbitration
awards, criminal convictions, business bankruptcies, disciplinary actions by other states, and
other types of public information about licensee misconduct or business problems.

Obviously, some of these kinds of actions may not be relevant to a licensee’s business
practices — so you can adopt regulations to draw lines around those and not disclose them.
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For example, I don’t really care if a licensee has been involved in a messy divorce or a
dispute with his or her neighbor about a boundary problem or a barking dog.  Those things
are not relevant to the competence or professional performance of my doctor, architect, or
hairdresser, so you don’t need to disclose those.

However, the California Public Records Act expresses a strong public policy favoring the
disclosure of public records.  And under Business and Professions Code section 101.6, the
role of your agencies is to protect the public from licensees who are incompetent, negligent,
or impaired.  If your agencies — for whatever reason — are not able to fashion disciplinary
programs that quickly and decisively excise problem practitioners from the marketplace,
then the very least they can to is actively and aggressively collect and disclose public
information to consumers about what other social actors have done to them.  Your agencies
should want that information anyway — so that they can make more informed licensing and
enforcement decisions.  And once they get it, they should disclose it to inquiring consumers.

3. With regard to disciplinary activity performed by your agencies, we strongly support
disclosure of the filing of an accusation (written statement of charges) and everything
that follows.  That is state law, and that should not be changed.

With regard to the disclosure of pending complaints and investigations prior to the
filing of an accusation, we believe SB 135 (Figueroa) probably draws a fair line.  

Under that bill (recently passed by the legislature and signed by the Governor, and
applicable to the Contractors State License Board), some complaints and some investigations
— not all of them — will be disclosed prior to the filing of the accusation:  serious
complaints (not minor ones, but only those justifying the revocation or suspension of a
license) that have been investigated sufficiently to determine a “probable violation.”  And
the disclosure will be accompanied by a disclaimer informing consumers that the complaint
is still in the allegation and investigation stage.

The State Bar also has precedent in this area.  Under Business and Professions Code §
6086.1, the Bar’s general rule is the same as that of your agencies: Don’t disclose a
complaint or investigation until formal charges have been filed.  However, the Bar’s statute
provides the Bar’s Chief Trial Counsel and the Bar President with the discretion to confirm
the fact that a formal investigation is pending “when warranted for protection of the public”
and “after notice to” the State Bar member who is under investigation.

And Bar policy requires consideration of a number of factors when determining whether to
disclose such an investigation, such as whether there is a continuing pattern of ongoing
misconduct, any record of prior discipline, the severity of probable disciplinary sanctions,
the expected completion date of the investigation, and the member’s cooperation with the
Bar.  So this statute permits the Bar to warn the public of an ongoing investigation in an
egregious case prior to the filing of formal charges.
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Please understand: We are not contemplating that you or your agencies will hold press
conferences to affirmatively publicize every meritorious complaint you get.  We are simply
saying you should respond truthfully to a consumer who has the initiative to inquire, and
whose protection is the paramount priority of your agencies.

Regarding the disclosure of both “naked” complaints and resolved complaints, CPIL has
some concerns.  CPIL generally does not support the disclosure of raw complaints that
identify the complainant and that have not yet been investigated.  You are government, and
you need to be concerned about the due process rights of your licensees — which are not
absolute, I hasten to add.  However, there is much room for mischief here.  We know of too
many instances where businesses file frivolous or sham complaints against their competition
in order to gain a competitive edge.  Disclosure of frivolous complaints that have not been
investigated would be unfair.  So we have concerns about the disclosure — by government
— of raw uninvestigated complaints.

By the same token — and this is a closer question — we have concerns about the disclosure
of resolved complaints.  We think that a licensee who has made a mistake ought to be able
to negotiate a settlement with a consumer in good faith, and should not be penalized for
resolving a complaint.  However, if there is a pattern of numerous resolved complaints
indicating that the licensee is using the licensing board as his quality control mechanism —
in other words, if the licensee is clearly acting in bad faith and simply resolving numerous
complaints filed by “squeaky wheels” who have the resources and initiative to file a
complaint — that might warrant disclosure.  That might be kind of a difficult line to draw,
but I’d be happy to help you try.

4. However, we do support the notion that the websites of your agencies should provide, in
appropriate cases, links to the websites of the Better Business Bureau and other similar
private organizations that collect and disseminate information on businesses and their
practices and complaints — just as an additional source of information.  Those private
businesses are not limited by due process concerns, and we think it is not inappropriate that
government advise consumers of these alternate sources of information — with appropriate
disclaimers.

5. We also support much greater use of the interim suspension remedy that your agencies
have – when your agencies come upon an egregious case or a pattern of substandard or
dishonest conduct that is harming the public, they should move quickly and decisively to
suspend that license pending conclusion of the disciplinary process, and then disclose that
action.  Your recent annual report reveals that very few of your agencies make meaningful
use of that remedy.

6. Regardless of the details of any policy that you or any of your boards adopt, we believe
consumers should be told what they are NOT being told.
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Example: The Medical Board discloses civil malpractice judgments against doctors, but not
malpractice settlements.  It discloses felony convictions against doctors, but not
misdemeanor convictions.  Nowhere does the website tell consumers that it does not disclose
that information — lulling consumers into believing that there are no settlements or
misdemeanor convictions, which may be erroneous.

Another example: The Contractors State License Board’s website does not disclose criminal
convictions.  Yet it does not tell consumers that it does not disclose criminal convictions,
leading consumers to believe there are none.  That is misleading.  Your agencies’ websites
should clearly state what is being disclosed and what is not being disclosed, so as not to
mislead consumers.  Some of that undisclosed information is actually public information,
and consumers may be able to get it elsewhere if they so desire.

7. The mere fact that your agencies have websites is a sign of the times.  Fifteen years ago,
when I first started out, we barely had computers much less the Internet.  So, to the extent
that your agencies have websites and disclose any information about their licensees, that’s
an improvement over the past decade.  However, many of your agencies’ websites could be
vastly improved — not only should they disclose more information, they should disclose
information in a manner that is understandable to the general public.

Many of your agencies’ websites suffer from problems that make them decidedly consumer-
unfriendly.  They are filled with terms of art and legal jargon that may have meaning to
insiders at the agency but have no meaning to anyone else.  Some of them fail to include a
glossary defining those terms.  Some of them use legal terms incorrectly or in a misleading
fashion.  Others fail to include important information that could give the consumer some
context or perspective when considering negative information.  This is an area where the
Department should be able to impose its will on its agencies.  The Department should
convene a focus group to review the websites of its agencies and clean them up for these
types of problems.

8. Finally, I want to address the privacy rights of licensees, because I am not insensitive to
them.  A lot of people are going to complain to you today that your disclosure (or your
boards’ disclosure) of certain information would violate their personal privacy rights.  Some
will refer to these as constitutional privacy rights, and they will cite Article I, section 1 of
the California Constitution.

Let’s be clear:  What you are proposing to disclose, and what we are agreeing should be
disclosed, is not personal information.  I don’t want a licensee’s home address or social
security number or credit report.

We propose that you disclose accurate and complete and truthful information that is
relevant to the professional performance of a licensee.  If a licensee is the subject of five
completed investigations that are sitting on a Deputy Attorney General’s desk awaiting the
filing of an accusation, I don’t want to be told that “his record is clean” — which is what
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almost all of your boards are going to tell me.  If a licensee has two civil settlements and a
judgment related to her business practices (all of which is public information), I don’t want
to be told that “her record is clean” — which is what almost all of your boards are going to
tell me.  If my doctor has two misdemeanor DUI convictions, I don’t want to be told “no
problem” by the Medical Board — but that is exactly what it will tell me under its current
policy.

I am asking for accurate and complete and truthful information that is relevant to the
professional performance of a licensee and that will help me make an informed choice when
choosing a licensed professional.  No constitutional provision prevents you or your agencies
from giving me that information, and no court decision that I am aware of supports the
notion that government consumer protection agencies may secrete factual information
regarding the professional performance of a licensee in a regulated industry.

In fact, many courts would go in the other direction, under the “highly regulated industry”
doctrine.  By definition, your licensees are regulated.  They are regulated for a reason —
because government has found that, in the absence of regulation, their incompetence may
harm the public.  Under the “highly regulated industry” doctrine, licensees are deemed to
have consented to some public intrusion — not into their personal lives or personal
information — but certainly into their conduct of their licensed businesses.

The California Public Records Act says that “access to information concerning the conduct
of the people’s business is a fundamental and necessary right of every person in this state” (emphasis
added).

The Bagley-Keene Open Meeting Act says that “the people of this state do not yield their
sovereignty to the agencies which serve them.  The people, in delegating authority, do not give their
public servants the right to decide what is good for the people to know and what is not good for them
to know.  The people insist on remaining informed so that they may retain control over the
instruments they have created” (emphasis added).

Give people information — factual information about a licensee’s professional performance
and history — and let them make the choice.  That’s what the marketplace is all about.

Thank you for convening this hearing and for having the courage to raise this issue — which
is long overdue for reexamination.  We support your approach and look forward to working with you
to implement it.
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