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July 26, 2000

Honorable Susan Davis, Chair
Assembly Consumer Protection Committee

Honorable Liz Figueroa, Chair
Senate Business and Professions Committee

Kathleen Hamilton, Director
Department of Consumer Affairs

re: SB 2029 (Figueroa), as amended July 3, 2000:
Contractors’ State License Board

Dear Assemblymember Davis, Senator Figueroa, and Director Hamilton:

The Center for Public Interest Law (CPIL) submits the following suggestions concerning the
Contractors’ State License Board (CSLB), which is the subject of SB 2029 (Figueroa). 

As you know, CPIL has been monitoring California occupational licensing agencies —
including CSLB — since 1980, and publishes the California Regulatory Law Reporter, a semi-
annual journal chronicling the activities of 25 different California agencies.  CPIL has participated
actively in the sunset review process since its inception in 1995.

As the result of CSLB’s 1999–2000 sunset review, the Department of Consumer Affairs
(DCA) opined that contractors should continue to be regulated by the state but took no official
position on whether the Board should continue in its regulatory role.  The Joint Legislative Sunset
Review Committee (JLSRC) suggested that the Board be “reconstituted”—that is, the current board
and the Registrar position would cease to exist and, at the same moment, a new “reconstituted” board
of different composition would be created; its members would be appointed variously by the
Governor, Assembly Speaker, and Senate Rules Committee. As amended July 3, 2000, SB 2029
appears to implement the JLSRC’s proposal.  SB 2029 passed the Senate, but stalled in the Assembly
Consumer Protection Committee. Unless the legislature acts affirmatively to extend the Board’s
sunset date in a bill that the Governor will sign, the Board will cease to exist and responsibility for
administering its many regulatory programs will devolve to DCA.
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A number of proposals concerning the fate of CSLB have been circulated in the past several
weeks.  As a kind of “executive summary” of the specific comments discussed in detail below, CPIL
offers the following input:

Executive Summary

CPIL opposes “bureauization” of CSLB (even on a temporary basis), and urges the
legislature to retain the multimember board structure for this agency (with an enhanced number of
public members) and direct the Board to address and resolve a list of specified consumer protection
issues prior to its next sunset review.

CPIL urges policymakers to recognize that several of the problems plaguing CSLB are
extremely complex, interwoven, not likely to be resolved overnight, and partly the fault of the
insurance industry (over which CSLB has no control). These issues include (1) the obvious
inadequacy of the currently required $7,500 “contractor’s bond”; (2) pending proposals to require
contractors to carry general liability insurance (GLI) and/or disclose to consumers whether they carry
GLI; (3) unresolved issues relating to contractors’ constitutionally-based “mechanic’s lien” rights;
and (4) proposals to create a “recovery fund” or “restitution fund” to compensate consumers who
are victims of various types of contractor misconduct.  While the legislature should instruct the
Board to address these issues, that instruction should be a joint directive to the Board and the
Insurance Commissioner.

CPIL agrees with the JLSRC that CSLB should be instructed to address and resolve several
other important issues prior to the next sunset review:

(1) the Board’s public disclosure policy, which should be expanded to disclose to
inquiring consumers information other than the Board’s own disciplinary actions;

(2) exploration of methods of enhancing the Board’s receipt of accurate criminal
history information on licensees and applicants for licensure, and development of
criteria for the use and/or public disclosure of that information (especially with
regard to home improvement contractors, who are now “certified” by the Board
and—as such—appear to consumers to have survived special scrutiny and enjoy
special status);

(3) improved CSLB investigation of licensure applicants and the representations they
make on their license applications (regarding, e.g., experience and past criminal
history);

(4) development of a more stringent regulatory program for home improvement
salespersons;

(5) revalidation of all CSLB-administered licensing examinations; and
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(6) data collection regarding the Board’s new “complaint reengineering program,” to
ensure that the program is having the intended effect of expediting CSLB
investigations and case dispositions.

CPIL notes that the Board and/or the legislature have attempted to resolve some of these
complex problems in the past.  However, because of the interrelation of some of these issues, and
because several tend to ignite intense construction and/or insurance industry lobbying in the
legislature, none of these problems has been significantly resolved in the public interest.  Under the
pressure of sunset, it is not possible for CSLB to fashion and agree upon resolutions in this short
time period.  To attack and resolve these issues once and for all, CPIL suggests the appointment of
an external, independent advocate to investigate these issues, decide the order in which they should
be addressed, collect concrete data, make recommendations for reform, and generate consensus
among Board members for solutions that will protect the public. The advocate should serve for a
term extending to the Board’s next sunset review, and should be required to report regularly to the
Joint Legislative Sunset Review Committee, the DCA Director, the Assembly Consumer Protection
Committee, and the Senate Business and Professions Committee.

This suggestion is based upon a successful experiment at the State Bar which resulted in the
complete overhaul of the Bar’s discipline system during the early 1990s.  Because of intransigence
within Bar staff and its Board of Governors, now-repealed Business and Professions Code section
6086.9, which was enacted in 1986 (copy attached), authorized the Attorney General to appoint a
“State Bar Discipline Monitor” to investigate the Bar’s discipline system, make recommendations
for reform, advocate those reforms within the Bar and to the legislature, and file reports on the Bar’s
progress every six months.  CPIL’s Executive Director, Professor Robert C. Fellmeth, was appointed
State Bar Discipline Monitor in January 1987 and served a five-year term ending in December 1991.
 The Monitor was vested with the investigative powers of the Attorney General.  The length of the
appointment and the regular reporting requirement served to pressure the Bar to reach consensus to
support changes to its discipline system; the legislature readily agreed to those changes, and they
significantly improved the Bar’s discipline system.  CPIL believes that an external advocate who is
independent of the Board and the construction and insurance industries could be of assistance to
CSLB, and could assure DCA and the legislature that these pressing problems are being addressed.

Explanation of Specific Comments

! CPIL opposes any action that results in sunset of the Board, even on a temporary basis.  CPIL
strongly prefers a multimember board structure to a bureau for a number of reasons. 
Multimember boards are subject to the Bagley-Keene Open Meeting Act, which requires
them to meet in public, with the benefit of public input and scrutiny, in order to make
decisions.  Properly implemented, the board structure provides a public forum where ideas,
dissent, and complaints can be fully aired. This public forum opportunity is especially
important for consumers of the construction industry.

We are aware that the audience at CSLB meetings is usually dominated by construction
industry members and lobbyists; frequently, our CPIL monitor is the only audience member
with no profit stake in the Board’s decisionmaking.  However, we have learned that the



4

Board is in the process of creating a "consumer advisory panel” in an attempt to encourage
more organized consumer input and comment on proposed Board actions and rulemaking.
This input is best and most effectively provided, received, and acted upon in a public forum
setting.

Further, if this Board “melted” into DCA and became a “bureau” or “program,” DCA would
be required to directly regulate 260,000 licensees who take 40,000 licensing exams per year
and are the subject of 30,000 complaints per year.  CSLB’s program is enormous, and it is
enormously complicated.  We are not persuaded that DCA is equipped to take over this
additional burden.  We think a better option is continuation of the multimember board (with
its full complement of members—see below) operating under the guidance of DCA.

And if CSLB became a bureau (even temporarily), it would be unable to perform its own
specialized legislative lobbying or to engage in public information activities about issues of
importance to consumers.  Currently, consumers are clearly underrepresented in the
legislature as opposed to the powerful construction and insurance industries.  Issues affecting
the regulation of those industries need more legislative advocacy on behalf of consumers, not
less.

! At the same time, CPIL sees no reason for "reconstitution” of the Board as proposed in SB
2029.  Currently, the 13-member Board has only eight members; all five of the vacancies
(two of which have been vacant since March 1, 1999) must be filled by Governor Davis.  If
the Governor would fill these and all future vacancies promptly, the Board would in effect
be “reconstituted” and the Davis administration would have appointed a majority of its
members.

! CPIL supports increasing the number of public members on the Board (as provided in SB
2029).  Although the Board currently claims a “public member majority” because seven of
its members must be “public members,” one of those “public members” must be a building
official—clearly not a public member.  Thus, the Board actually consists of six public
members and seven industry members, and does not enjoy a public member majority.  In our
view, this Board should be comprised of a supermajority of public members who have no ties
to the construction or insurance industries, are articulate and vocal consumer advocates, and
will not be “coopted” by the industry members.  In fact, we suggest legislative amendments
to reserve specific Board member slots for experienced consumer advocate(s) and/or elder
advocate(s) (much like Public Resources Code § 40401 reserves one position on the six-
member California Integrated Waste Management Board for a representative of a nonprofit
environmental protection organization dedicated to recycling and air/water quality).

CPIL also believes the contractor members of the Board—and, in fact, the major focus of the
Board’s regulatory efforts—should be primarily home improvement contractors, as opposed
to representatives of major developers or “commercial contractors.”  Studies by this Board
and by the JLSRC have indicated that most consumer complaints forwarded to CSLB
concern home improvement contractors (e.g., those contractors—either general building “B”
contractors or “C” specialty contractors—who improve existing residences in which people
currently reside), and not “commercial contractors” who construct brand new homes and/or
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condominiums (those disputes become class action construction defect litigation, not
complaints to CSLB).  From our observation over the past several years, Board members
who come from “commercial contractor” backgrounds have little understanding of and/or
empathy with the kinds of consumer complaints that end up at CSLB.  They have
affirmatively hindered the Board from considering consumer protection reforms, and are in
large part to blame (in our view) for CSLB’s current predicament.

! The “new Board”—however constituted or “reconstituted”—should be given strict marching
orders to conduct studies and public hearings, collect actual data, and come up with
resolutions to several extremely important issues prior to its next sunset review.  CPIL
emphasizes that many of these issues are very complex and somewhat overlapping.  Some
of them concern not only the construction industry but also the insurance industry.  In fact,
several issues for which CSLB is taking heat are not within the control of CSLB at all but
stem from the brick wall that is the insurance industry.  Those issues include the following:

(1) The nature and sufficiency of the $7,500 “contractor’s bond” required in
Business and Professions Code section 7071.5.  Allegedly, this “contractor’s bond”
exists to compensate homeowners for contractor violations of the Contractors’ Law.
 In reality, homeowners rarely collect on these bonds, because (1) the entire amount
is already claimed by subcontractors and others who “get there” before homeowners;
and (2) according to the Department of Insurance, the surety bond companies who
issue these worthless bonds to captive audience contractors are requiring
homeowners to prove a “willful and deliberate violation” of the Contractors’ Law,
when section 7071.5 imposes no such burden.

The “new Board” should investigate the nature and sufficiency of the current bond,
which provides no benefit to consumers.  The “new Board” should further explore
transformation of the current “contractor’s bond” into a payment bond (which
guarantees that the general contractor—once paid by the homeowner—will pay
subcontractors and materials suppliers, thus eliminating the possibility of mechanic’s
liens—see below) and/or performance bond (which guarantees that the contractor
will perform to the specifications in the contract and in workmanlike fashion
pursuant to applicable building standards).

(2) The possibility of requiring contractors (or a home improvement subset thereof)
to carry general liability insurance — GLI covers consequential damage to a
homeowner’s property due to the negligence of a contractor.  It does not cover
payment to subcontractors or performance (see above).  Financially stable and
responsible contractors frequently carry GLI to protect their assets.  “Judgment-
proof” contractors with no assets to protect frequently fail to carry GLI.  The idea of
requiring home improvement contractors to carry some level of GLI (to protect
homeowners from a particular type of injury) has been investigated by CSLB staff
through several public hearings.  Although Board staff received testimony that GLI
is quite affordable, the construction industry opposes required GLI because some
home improvement contractors will be unable to pay for it and—absent some sort of
fund or “pool” to assist these contractors—will not be able to work.  The construction
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industry does not want to contribute toward that fund.  The insurance industry also
opposes required GLI because it does not want to administer a “pooled GLI fund” for
contractors (similar to the California Automobile Assigned Risk Program for auto
insurance). The insurance industry also opposes any required insurance that would
require significant underwriting (investigation of the financial stability of the
policyholder); currently, it does no underwriting on the $7,500 “contractor’s bond,”
but simply issues them routinely (because it rarely has to pay out on any of them). A
$1 million GLI requirement would require underwriting, which the insurance industry
resists.

As a result of this opposition, CSLB scaled back its proposal to simply require
contractors to disclose to homeowners whether they carry GLI (and in what amount),
combined with a consumer education program notifying homeowners of the
significance of GLI; CSLB further hoped to post contractor-specific GLI information
on its website.  However, the insurance industry declines to assist CSLB in
implementing this idea, because it refuses to ask its policy-writing member
companies to provide an “electronic link-up” to the Board (with updated information
on GLI policies that have been purchased, cancelled, lapsed, etc.), so the Board can
provide accurate information about the existence of GLI to consumers.

The “new Board” should be required to further investigate the GLI issue, to
determine whether GLI should be required (and in what amount) and/or whether
contractors should be required to disclose the existence and amount of GLI to
homeowners (and in what fashion to ensure accuracy).  The “new Board” should also
be required to work with the new Insurance Commissioner to explore ways to compel
the insurance industry to assist CSLB in protecting consumers.

(3) Mechanic’s lien issues and proposed solutions currently being considered by the
California Law Revision Commission.  If a homeowner has paid the general
contractor in full but the general contractor fails to pay all subcontractors, laborers,
and materials suppliers, the latter individuals are constitutionally entitled to slap a
mechanic’s lien (security interest) on the property they have improved—thus
potentially requiring the homeowner to pay twice for these services and materials.
 To avoid this possibility, state law requires subcontractors and other potential
claimants to serve homeowners with a series of “notices” that are intended to warn
them about mechanic’s liens and suggest ways to avoid them.  All agree that these
notices are fairly incomprehensible, not read by most consumers, and need to be
greatly simplified.

In 1999, the “double payment” issue was referred to the California Law Revision
Commission for study and recommendation.  At this writing, at least six proposed
“solutions” are being considered by the Commission.  Some support creation of a
“pool” of money funded by contractors to compensate unpaid subcontractors and
other non-general contractor claimants (so homeowners won’t have to pay twice);
others advocate creation of a “pool” of money funded by homeowners to compensate
homeowners who have paid the general contractor in full but are then required to pay
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the subcontractors upon the general contractor’s failure to do so; still others support
creation of a defense to mechanic’s lien rights if the homeowner has paid the general
contractor in full and/or a mechanism whereby a consumer pays subcontractors and
all non-general contractors directly (instead of funneling their money through the
general contractor).  The construction industry argues that any relaxation of
mechanic’s lien rights is unconstitutional, and—again—resists the notion of a
contractor-funded pool to compensate either homeowners who have paid twice or
subcontractors who have not been paid at all.  The issues are extraordinarily complex.

Board staff is working with the Commission on these issues (including the threshold
 issue of the incidence of the “double payment” problem). We expect that staff of the
“new Board” will continue to provide input on these issues and implement whatever
solution is chosen. In addition, regardless of the solution chosen, CSLB must clarify
its various required notices to homeowners about mechanic’s liens, and do a better
job of educating consumers on how to avoid them.

(4) The recovery fund / “safety net” concept — this issue is somewhat interrelated
with the above three issues.  During CSLB’s first sunset review, the JLSRC became
concerned about the inability of consumers to obtain restitution from contractors who
are dishonest, incompetent, or go bankrupt, and instructed CSLB to investigate the
possibility of creating a “recovery fund” to compensate such consumers. Other state
contractors’ boards have created such a fund to compensate homeowners injured by
a particular type of contractor misconduct; other California agencies also maintain
such “recovery funds.”1  This notion requires careful analysis and separation of the
problems and the existing and/or potential resolutions to those problems:

· compensation for intentional dishonesty/fraud or abandonment — while the
existing $7,500 “contractor’s bond” is a source of recovery, its amount is extremely
limited.  Further, a court judgment is a hollow victory if the contractor is bankrupt
or has disappeared, such that the consumer cannot collect.  This appears to be an area
in which (1) much consumer education is necessary, and (2) a recovery fund would
serve a genuine purpose if the consumer has not acted irresponsibly in advancing the
contractor too much money.  When presented with this idea by staff in September
1998, CSLB rejected the idea.

In the alternative, the bond requirement could be adjusted to be more proportionate
to the contractor’s business (“step bonding”), and/or transformed into a
performance/payment bond as described above. These alternatives would provide a
mechanism for consumer recovery and would obviate the need for a recovery fund.
 Although there is a distinct possibility that a class of “fringe” contractors may not

                                                
1The State Bar maintains the Client Security Fund, which may be used to compensate clients victimized by

direct and intentional attorney dishonesty (which is not covered by legal malpractice insurance).  The Department of Real
Estate maintains the Real Estate Recovery Account, which compensates victims of intentional fraud committed by real
estate licensees. Both funds compensate consumers up to a certain limit, and both require extensive exhaustion of detailed
internal remedies.  Both are funded by licensing fees.
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qualify for such bonds (which would require underwriting), these are the very
contractors from whom consumers need the most protection.  When presented with
this idea by staff in September 1998, CSLB rejected “step-bonding” and opined that
a payment/performance bond requirement would be too great a barrier to entry for
some contractors.  The Board also noted that all of these ideas would cost contractors
money, which in turn would be passed on to consumers.

· compensation for “double payment” under mechanic’s liens — many solutions to
this problem are being considered by the Law Revision Commission (see above).  As
such, the recovery fund concept should probably not be applicable to mechanic’s lien
issues.

· compensation for poor workmanship — here, a civil court judgment would appear
to be a sufficient remedy, such that consumers victimized by a contractor’s poor
workmanship should not be able to recover from a recovery fund.  The Board is
authorized to enforce civil judgments.

CPIL believes the “new Board” should revisit the concept of either creating a recovery fund
or enhancing existing mechanisms to compensate responsible consumers who are victimized
by the intentional dishonesty of a CSLB licensee.  The legislature should instruct both the
Board and the Insurance Commissioner to study and cooperate in resolving these issues.

! Other issues which CSLB should be instructed to address and resolve prior to the next sunset
review include the following:

(1) Expansion of the Board’s public disclosure policy, which is currently embodied in
section 863, Title 16 of the CCR. That regulation permits the disclosure of only the
Board’s own disciplinary actions (once a case is “referred for legal action”) and basic
license/bonding information.  It does not extend to criminal convictions (even if very
recent, known to the Board, and “substantially related” to contracting), civil litigation
judgments and/or settlements, or discipline by contractors’ boards in other states—
all of which is public information.  Nor does the Board inform inquiring consumers
that it does not disclose criminal convictions or civil settlements, possibly giving
consumers a sense of security that these events have not occurred.   CSLB should be
required to study the potential expansion of its public disclosure policy in these and
other areas that would be of help to consumers who are trying to protect themselves.

(2) Explore methods of enhancing the Board’s receipt of accurate criminal history
information on licensees and applicants for licensure.  Most other occupational
licensing boards have instituted mechanisms whereby they receive criminal history
information at point of licensure (through a fingerprint requirement, a question on the
application form that must be answered under penalty of perjury and a background
check, or both); some agencies require fingerprints at point of licensure and are
informed of arrests and/or convictions of licensees throughout their careers.  CSLB
inquires as to criminal history but rarely verifies the answer (see below), potentially
exposing homeowners, their families, and their property to dangerous licensees.  AB
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2370 (Honda), a CSLB-sponsored bill currently pending in the legislature, would
require home improvement contractor and home improvement salesperson applicants
and licensees to be fingerprinted.

Despite the fact that this practice is commonplace at other licensing agencies, AB
2370 has sent shock waves through the construction industry.  The industry forgets
that CSLB not only licenses but also “certifies” home improvement contractors under
Business and Professions Code section 7150.2.  To the average consumer, this
“licensure plus certification” program indicates that a certificant has survived
especially rigorous scrutiny.  Consumers would be shocked to learn that CSLB is
unable to verify criminal conviction information on its home improvement
certificants.

CPIL also reminds the industry that a conviction is just that — the conviction of a
crime.  While some crimes are minor in relation to others, a crime is still a crime. 
Criminal behavior is not impoliteness or bad bedside manner.  And a conviction of
criminal behavior means that either the contractor plead guilty, or was found guilty
by jury or a judge after a trial and with full opportunity to be represented.  By
definition, a crime has been classified as a very serious offense by the legislature; that
fact should not be ignored.

Perhaps the industry is fearful because it does not know what the Board intends to do
with licensee fingerprints once it gets them.  This is not unreasonable.  If the Board
intends to revoke the license of a contractor because of a 20-year-old conviction for
drug possession when the contractor has suffered no further legal problems, that
might be cause for alarm.  However, our informal discussions with Board staff
indicate that the Board is taking a more sensible approach to the use of this
information.  For purposes of license denial and/or revocation, Board staff says it
intends to focus on recent crimes involving fraud, the theft of money, assault, or
sexual misconduct. Such a narrow focus will protect contractors who have suffered
a “youthful indiscretion” and have never again violated the law (thus providing
evidence of rehabilitation), while protecting homeowners from contractors who have
committed recent serious crimes related to the construction business.

In any event, the Board should be required to address this issue and, through public
hearings, outline the purposes and uses it proposes to make of its proposed
fingerprinting requirement.  The Board should also be required to study and expand
section 868, Title 16 of the CCR, which sets forth an extremely narrow definition of
the types of crimes that are “substantially related” to the construction business for
purposes of license denial and/or discipline.

(3) Improved CSLB investigation of licensure applicants and the representations they
make on their license applications (regarding, e.g., experience and past criminal
history).  Currently, CSLB investigates the accuracy of the representations made by
licensure applicants on their application forms in only 3B5% of the applications
received.  This means that in 95–97% of applications received, no one checks to see



10

whether the contractor actually has the experience claimed and required for licensure,
and no one verifies that in fact that applicant has never been convicted of a crime.
Again, CSLB is exposing homeowners to potentially dangerous licensees.  The Board
should be required to study and address this issue.

(4) Development of a more stringent regulatory program for home improvement
salespersons.  This issue was the subject of considerable testimony at CSLB’s
November 1999 sunset review hearing before the JLSRC.  Attorney Manuel Duran
of Bet Tzedek testified about home equity fraud scams being perpetrated by CSLB-
registered home improvement salespersons on senior citizens in the Los Angeles
area. It seems fairly clear that the Board’s registration program for these individual
should include a bond (subject to the same types of changes as are being considered
for the “contractor’s bond”—see above), a criminal background check, and increased
tracking and monitoring by the Board as they move from contractor to contractor
and/or apply for a contractor’s license.

(5) Revalidation of all CSLB-administered licensing examinations C CSLB schedules
and administers over 40,000 licensing examinations annually at eight CSLB testing
centers across the state; all Board exams are computer-administered. In 1993, the
Assembly Consumer Protection Committee held public hearings which revealed,
among other things, that the pass rates on CSLB’s licensing exams are very high,
raising the possibility that incompetent people are passing the exam and becoming
licensed. In 1997, the JLSRC recommended that CSLB hire an independent
examination consultant to conduct an occupational analysis of various contractor
classifications and evaluate the Board’s current licensing exams based upon that
analysis. The consultant found that “CSLB’s examinations consistently meet or
exceed professional standards for test development.” However, the auditor noted that
the Board has not been able to update the occupational analysis for many of its exams
in a timely fashion, nor has it been able to replace overexposed test questions in the
more frequently administered licensing exams. To address these problems, the
consultant has identified which exams are in the greatest need of reevaluation, and
the Board has set up a schedule for conducting occupational analyses and updating
its exams for each classification over the next five years. Under the Board’s schedule,
a new occupational analysis will be conducted every five years on each exam. The
Board will also hire additional testing personnel to conduct periodic test question
development workshops with subject matter experts; this will enable the Board to
increase the size of its question pools and minimize overexposure of test questions.

.
(6) Data collection regarding the Board’s new “complaint reengineering program” —

in March 1999, CSLB commenced a pilot project in the Los Angeles area to revamp
the way it receives, routes, investigates, and mediates complaints against contractors,
in order to reduce cycle times, increase consumer satisfaction, and reduce its cost per
complaint. In January 2000, CSLB agreed to permit staff to centralize its operations
in northern California as well. Because the new process has involved the closure of
some CSLB district offices and the transfer of personnel at those offices to other
centralized CSLB offices, it has proven somewhat controversial. However, according
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to Board staff, CSLB investigators are using computer technology to retrieve
investigative files and information faster than they could before, and are able to spend
more time with consumers at their homes inspecting complaint sites. Preliminary
statistics also indicate that the new program is resulting in a higher percentage of
cases being referred for the filing of legal action.

CSLB should continue to collect data on the progress of its new program, to ensure
that it is having the intended effect of expediting CSLB investigations and case
dispositions.

! CPIL notes that the Board and/or the legislature have attempted to resolve some of these
complex problems in the past.  However, because of the interrelation of some of these issues,
and because several tend to ignite intense construction and/or insurance industry lobbying
in the legislature, none of these problems has been significantly resolved in the public
interest.  Under the pressure of sunset, it is not possible for CSLB to fashion and agree upon
resolutions in this short time period.

To attack and resolve these issues once and for all, CPIL suggests the appointment of an
external, independent advocate to investigate these issues, decide the order in which they
should be addressed, collect concrete data, make recommendations for reform, and generate
consensus among Board members for solutions that will protect the public. The advocate
should serve for a term extending to the Board’s next sunset review, and should be required
to report regularly to the Joint Legislative Sunset Review Committee, the DCA Director, the
Assembly Consumer Protection Committee, and the Senate Business and Professions
Committee.

This suggestion is based upon a successful experiment at the State Bar.  In the mid-1980s,
the legislature became extremely unhappy with the Bar for a number of reasons, including
a huge backlog of discipline cases which—because they were not being meaningfully
addressed by the Bar—became the subject of numerous constituent complaints to legislators.
As part of the judiciary, the Bar resisted legislative intervention into its attorney discipline
system and was fairly uncooperative about providing any information to the legislature. 
Because of this intransigence by Bar staff and the Bar’s Board of Governors, the legislature
enacted Business and Professions Code section 6086.9 in 1986. The statute (a copy of which
is attached, because it has now been repealed on its own terms) authorized the Attorney
General to appoint a “State Bar Discipline Monitor” to investigate the Bar’s discipline
system, make recommendations for reform, advocate those reforms within the Bar and to the
legislature, and file reports on the Bar’s progress every six months.

In January 1987, CPIL Executive Director Robert C. Fellmeth was appointed State Bar
Discipline Monitor; he served a five-year term ending December 31, 1991.  The Monitor was
vested with the investigative powers of the Attorney General.  A $2 surcharge on attorney
licensing fees funded the work of the Monitor and his staff.  By June 1987, the Monitor had
produced a 400-page initial report describing the details of the Bar’s attorney discipline
system and recommending legislative, structural, and administrative reforms.  By the fall of
1988, the legislature passed SB 1498 (Presley) (Chapter 1159, Statutes of 1988), which
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completely overhauled the structure of the Bar’s discipline system. By December 1991, the
California Supreme Court—which previously spent about 50% of its docket reviewing State
Bar discipline decisions and only three years earlier had publicly chastised the State Bar’s
discipline system in Maltaman v. State Bar of California, 43 Cal. 3d 924 (1987)—embraced
the new system and adopted the “finality rule,” under which court review of State Bar
disciplinary decisions is now discretionary with the court.

As noted, CPIL has personal, institutional experience with this experiment.  From our
vantage point, the length of the appointment and the regular reporting requirement served to
pressure the Bar to reach consensus to support changes to its discipline system; the
legislature readily agreed to those changes, and they significantly improved the Bar’s
discipline system.  CPIL believes that an external advocate who is independent of the Board
and the construction and insurance industries could be of assistance to CSLB, and could
assure DCA and the legislature that these pressing problems are being addressed.2

We appreciate the opportunity to make these comments, and hope you find them helpful. If
you have questions, please feel free to contact me at (619) 260-4806 or Kathryn Dresslar at (916)
444-3875.

Sincerely,

Julianne D’Angelo Fellmeth
Administrative Director

cc: Honorable Members of the Assembly Consumer Protection Committee and
Senate Business and Professions Committee

Dr. C. Lance Barnett, CSLB Registrar
Bill Gage, Chief Consultant, Joint Legislative Sunset Review Committee
Robert Herrell, Chief Consultant, Assembly Consumer Protection Committee
Mark Rakich, Chief Counsel, Senate Business and Professions Committee
Kathryn Dresslar, CPIL Sacramento

Note: A copy of the attachment, now-repealed Business and Professions Code section
6086.9, is available upon request from the Center for Public Interest Law by calling (619) 260-
4806.

                                                
2Because we have familiarity with the process and its results, CPIL has suggested replication of the “Bar

Monitor” experiment in other contexts, including the Medical Board. When we suggest such a course, objectors usually
accuse us of trying to “create a job” for ourselves.  We have plenty of work in San Diego.  No one at CPIL will seek or
accept such a position with the Contractors’ State License Board.


