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on the
CALIFORNIA STATE ATHLETIC COMMISSION

BOXER PENSION PLAN PERFORMANCE

I. Interest in Athletic Commission and Boxer Pension Plan

A. Commission monitored by Center for Public Interest Law; reported in CPIL’s
CALIFORNIA REGULATORY LAW REPORTER since 1980

B. Chair/member of the Athletic Commission 1976-81

C. Sponsor/drafter of the bill creating the Boxers’ Pension Plan / involved in
amendments to the plan from 1986 to the present 

II. California Boxers’ Pension Plan Legislative Requirements

A. Bus. & Prof. Code  § 18880 — Purpose:  “The Legislature finds and declares that
professional boxers...do not retain their earnings, and are often injured or
destitute...[T]his article is to serve a public purpose...for such a needy group to insure
a modicum of financial security....”

Note:  The commission’s regulations implementing the Pension Plan require boxers
to participate in a substantial number of scheduled rounds to “vest” for later benefits.
4 CCR § 405.  The Plan does not cover those who box briefly or for several years,
but the 10–20% of boxers who spend substantial time training and boxing
professionally in California and who often do not have alternative pension plans
(many do not even have substantial Social Security contributions).  For every
champion enjoying a large purse, ten or more contenders — after investing from five
to twenty years in the sport — fail to achieve substantial purse revenue.  This is the
limited group of boxers intended for coverage.



 Note that West’s Codes includes a typographical error, stating that the period is from July1

1, 1981.  The agreement upon enactment of AB 2560 (1996) was to take the three fiscal year period
prior to 1994 as the benchmark (July 1, 1991 to June 30 1992), and the next two such fiscal years,
with the total for fiscal year 1993-94 as calculated by December of 1994.  The amounts may not
differ significantly, but the error should be corrected.  
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B. Bus. & Prof. Code § 18881(b) — Minimum Revenue Requirement:  “The
Commission shall...establish the method [for financing]...sufficient to finance the
pension plan.  For purposes of this section, the term ‘sufficient’ means that the annual
contributions shall be calculated to achieve no less than the average level of annual
aggregate pension plan contributions from all sources from July 1, 1991   through1

December 31, 1994, and adjusted thereafter to reflect changes in the Consumer Price
Index for California....”

Note:   The pension plan was originally financed from a percentage of the purse
contribution from promoter, manager, and boxer, and was a “defined benefit” plan,
promising a stated minimum monthly sum to retirees.  In 1996, the plan was changed
to a “defined contribution” plan — with financing shifted to a gate tax add-on,
currently at 88 cents per ticket.  4 CCR § 403(a). However, it is not a pure “defined
contribution” plan, because to prevent the slashing of meaningful benefits, the
Legislature required that gross revenue per annum not decline vis-a-vis the average
of the preceding three years, which were in excess of $100,000 per annum, adjusted
from 1996 by the CPI.  Hence, the plan has a legislatively mandated floor of
contributions.

C. Bus. & Prof. Code § 18881(c) — Plan Must Be Actuarially Sound:  “Any pension
plan established by the commission shall be actuarially sound.”

Note:   Because boxers commonly stop boxing prior to age 45 and may accrue
retirement benefits after that cessation if gainfully employed, the commission allows
special early withdrawal if paid to and for vocational training or for similar
extraordinary circumstances.  4 CCR § 406(f).  Such withdrawals will reduce such
a boxer’s retirement benefit substantially.

D. Bus. & Prof. Code § 18882(b) — Contributions in Separate Fund:  “All
contributions to finance the pension plan shall be deposited in the State Treasury and
credited to the Boxers’ Pension Fund, which is hereby created....[A]ll moneys in the
[Fund] are...to be used exclusively for the purposes and administration of the pension
plan.”

E. Bus & Prof. Code § 18882(d) — Commission Control:  “The commission has
exclusive control of all funds in the Boxers’ Pension Fund.”
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III. Status/Problems/Commission Failures

A. Failure to Comply with Minimum Revenue Required

Exhibit A includes the revenue data revealed by the commission in its Sunset Report
prepared for this proceeding.  The data are alarming.   The total revenue to the Fund from events is
indicated at: $101,263 for fiscal 1996, with the next three fiscal years at $31,288, $63,260, and
$80,671, respectively.  The projections for 2002–03 and 2003–04 are for $89,353 each year.  None
of these numbers complies with the minimum required by law as noted above — which requires in
excess of $100,000 per annum, and increasing by the CPI.  The commission is at least $200,000, and
perhaps $300,000, short of the minimum required since fiscal 1996, and is obligated to make up the
shortfall as soon as possible.  There is no sign that any attempt to do so has occurred or is in
prospect.  The statute delegates to the commission the means to raise required funds, giving it broad
latitude.  But it requires that the minimum sum be raised.  That is not happening.

Exacerbating this problem are two related dynamics noted below: (1) the loss of almost one-
third of the corpus of the Fund in the investment instrument selected by the commission, and (2) the
absorption of virtually all of the deficient revenues listed above into the commission’s own operating
budget as dubious “administrative expenses.”

The commission’s failure to collect revenue for the Pension Plan, and well as for its own
operations, is exacerbated by two collection failures: (1) revenue from closed circuit or pay-per-view
boxing events to the extent they are California-implicated, and (2) promoter evasion of pension
contribution where choosing a situs on an Indian reservation within California.

B. Promoter Evasion Via Tribal Reservation Situs 

An increasing number of boxing events have been located on Indian reservations, where the
gambling milieu can enhance boxing attendance and interest.   During the last five years, 20–40%
of all events have been so located.  The commission has participated in these events, providing a
referee, judges, and related officials, essentially sanctioning the matches, and taking a $1,500 lump
sum fee.  The commission does not collect the required 88 cents-per-ticket gate fee in these events.

These are not Native American events.  Native Americans are not participants — most often
they are California-licensed boxers.  The audience is not predominantly Native American.  And non-
Native American promoters, managers, and matchmakers predominate as well.  The law is well
settled that reservations cannot be used as “safe havens” from taxes, and more assuredly not from
fees that are normally charged to provide for the health and safety of non-Native American
participants.  The courts have now clearly held that even taxes properly due may not be evaded
because of the placement of a product or service within reservation territory.  The case for fees is
stronger.  Exhibit B includes brief points and authorities citing extant law on the subject.  However,
the commission has failed to assess pension fees for reservation-located fights, and has not allocated
any of the $1,500 flat fee it collects for its operational expenses for the Pension Fund.



 Pension Fund monies are properly invested only in safe instruments that properly lack high2

volatility.  The commission has the authority under current law to select the investment vehicle.

 JLSRC Background Paper on Athletic Commission for Jan. 6, 2004 Hearing, Question #23

at 3.
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C. Alarming Totals: Down to $2.8 Million Corpus

According to JLSRC staff, the value of the Boxers’ Pension Fund was (a likely inadequate)
$3.39 million in January 2000.  It declined to $2.6 million by January 2003, while invested by
commission decision in what may have been overly volatile Investment Fund selections.   Data2

supplied by the Commission to CPIL on January 5, 2004 indicates that JLSRC staff’s information
is understated.  The value of the Fund in January 2000 was not $3.39 million, but $3.82 million.  The
most recent reported total for January 2003 was $2.8 million; see Exhibit D.  Importantly, the almost
30% decline is not offset with new revenue due to administrative takings discussed below.  Nor is
it offset by the deficiency in revenue below the required amount under applicable law – a deficiency
of more than $300,000 in just the last five years.

D. Commission “Expense” Takings From Fund 

Your staff’s Sunset Report on the Athletic Commission cites a recent audit and writes that
the “[audit] Office noted the commission expends a relatively large amount of the Pension Fund on
staff time and administration costs.  The Pension Fund supports a half-time staff services analyst
position and during the past five fiscal years, 74% to 92% of the Pension Fund’s operating expenses
were related to consultant or attorney fees.”3

It is unclear why the small number of retired boxers, the tendering of the Fund to Wachovia
or elsewhere, or the collection of 88 cents per ticket would occupy a half-time position.  It is also
unclear why the consistent attorney or consultant fees are required, especially when such expenses
do not seem to allow the commission to promptly produce basic actuarial data requested by CPIL
concerning the Plan, as discussed below.

Most alarmingly, “administrative expenses” progressed from fiscal 1999 to fiscal 2002 as
follows: $64,000, $62,000, $68,000, and $79,000; and the commission projects them at $89,000 in
the current year and $91,000 for fiscal 2004-05.  Meanwhile, total revenue into the Fund
approximates these amounts, some years exceeding that amount and with revenues exceeding
operating expenses by but $7,000 (as projected for the current fiscal year).   In other words, the
commission appears to be taking all contributions and even interest from the Fund for its
“administrative expenses.”  The documents recently delivered to CPIL by the Athletic Commission
(discussed below) reveal total expenses charged against the Fund at $15,212 in 1996 — a reasonable
sum.  On what basis is it increased fivefold from that level?  Note that the major change in the
system post-1996 is the change from contributions from promoters, managers and boxers to a simple
gate fee.  That change removes from the system any requirement to refund to boxers their



 See Exhibit A.  Note that such low interest normally corresponds to extremely low beta4

value (secure, less volatile) investments.  How can the commission combine both interest below 3%
and a capital loss of 30% over three years?   Is this prudent Fund management?
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contributions when they do not vest.  CPIL supported that change as adding more money to the
boxers who most need it — those who do vest.  But the point is that this change means the
Commission need no longer track such contributions, making its administrative task much easier.
It simply collects the gate tax, invests it, monitors it, and handles those who retire or seek early
withdrawal — which to date includes very few persons.  Accordingly, administrative expenses
should be declining, not increasing.

The commission is under pressure not to take from the general fund for its operating
expenses.  But it has alternatives to taking virtually all Pension Fund revenue as “administrative
expenses” (see Exhibit A, and discussion above).

E. Lack of Fund Corpus or Actuarial Data 

The commission’s Sunset Report concerning the Pension Plan ominously includes virtually
no data aside from the administrative expense numbers of Exhibit A.  In fact, the summary
information therein is virtually all of the data reported to this Legislature about the Pension Plan.

How many boxers have vested or are vesting?  What are their ages?  What is the projected
benefit they will receive upon final retirement at age 50, 55, 60, 65?  How many have applied for the
early (vocational, medical, etc.) benefits?  How many have been approved/disapproved?  What value
is available to such an applicant at various vested levels?  Are rounds in reservation sites being
counted for vesting purposes?

Other questions shout from the figures in Exhibit A: Why is only $3,267 projected as
“income” from the Fund’s investments in 2002–03?  If interest has never been above 4% of the
corpus, and appears to be below 2%, why has such low interest combined with such a harsh capital
loss in Fund value?4

The commission’s report does not provide the Fund’s corpus value and trend, especially in
relation to actuarial demands and projections.  Exhibit C includes the last of three letters from CPIL
seeking the answers to some of these questions over the last several months, and citing the relevant
provisions of law.  After months of waiting, the information was recently promised to us on the eve
of these hearings, but it is required to be compiled as a matter of course and should be immediately
available, particularly given recordkeeping requirements and the “consultant” pension expenses paid
annually by the commission (as discussed above).

On January 5, 2004, the commission finally responded to CPIL’s third (and final pre-
litigation) letter seeking the relevant data.  The California Public Records Act provides for disclosure
within ten days; these documents were not received until almost three months from their original
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request in October.  They do not provide all of the information requested, which raises additional
questions about what the commission does and does not know about the Fund.  Exhibit D includes
the  important balance sheet pages produced.  The new documents confirm the legitimacy of the
concerns discussed above, and raise the following additional questions:

1. Why does a count of pension money contributed event by event consistently total
substantially less than the monies reported by the commission as revenue received from events for
the Plan?  

2. This Fund — which has declined to $2.8 million — must cover 49 boxers who have
already fully vested, and another 844 who may vest.  How many of them are likely to vest?  Why has
this number changed so much from 2000?  What are the ages of those who have fully vested?  Of
those who may vest?   When will how many reach retirement age for pension benefits?  How much
will that benefit be under current Fund levels? 

The second question above is critical.  The reason this Legislature insisted on the contribution
floor from events (no decline in contribution amount per annum, but an increase with the CPI) was
to make certain that promised benefits are not reneged upon in shifting to a defined contribution
plan.  The benefits promised in the initial plan would serve as a floor.  The facts infer that this
promise has been broken.  The Fund has not grown nearly as much as the number of boxers who
have vested or will vest since the 1996 shift.   So the amount reserved for each is necessarily smaller.
It is to be as large or larger, not smaller.  

Of all of the promises made by California — or by any regulator or employer, none is so
steeped in fiduciary duty as a pension promise.  It is so sacrosanct — even within the universe of
fiduciary duties — that the pension promise performance made to state employees is included in the
state Constitution.  And it is a kind of fiduciary duty that may even reach the individual members
of the commission — although normally and otherwise entitled to full immunity.

IV. Legislative Remedies

The Legislature should in 2004, by statute or otherwise:

A. Require the Bureau of State Audits to audit the commission’s administration of
the Boxers’ Pension Plan.  The cost of the audit should not be borne by the Plan.
The audit must be conducted independently, outside the Department of Consumer
Affairs, and should address those issues raised above, including an actuarial estimate
of benefits received at varying Fund levels.

B. Impose immediate special fees to begin the process of meeting the promised
minimum contribution level, including imposition of an immediate $1 per ticket
pension fee. 



 Recent litigation has undermined the commission’s ability to collect such fees.  In U.S.5

Satellite Broadcasting Co., Inc. v. Lynch, 41 F.Supp.2d 1113 (E.D. Cal., March 12, 1999), a federal
district court held that the “first amendment rights” of promoters to show a boxing contest (pay per
view) preclude such state assessment of fees.  This flawed decision is based on the Legislature’s
alleged failure to draw any connection between the fee and any state interest, a deficiency the
Legislature can correct by “narrowly tailoring” the fee to legitimate state purposes as that court
would require.  Note that appellate review was not sought by the Attorney General.  If review of this
question does occur, a state interest that is articulated is unlikely to be voided at the appellate level,
particularly based on the “first amendment” right to display persons engaged in a boxing match.  Nor
would a consumer begrudge a fee for the pension benefits of boxers, including those licensed in the
state of residency of the consumer.

 If the pension plan is in jeopardy, the commission has failed in an important obligation.6

Part of its problem allegedly derives from its own costs.  Accordingly, the sunset process may
terminate the current more expensive seven-member commission and executive officer en toto.  The
commission as an entity is constitutionally specified, but its composition, number, qualifications, and
all other details are within the province of the Legislature.

 One member would be appointed by the Governor, and two by the Legislature.7

 All three would be “public” members — without economic connection to boxing revenue.8
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C. Clearly authorize assessment of fees for boxing regulation and for the pension
plan on pay-per-view and closed circuit events, with legislative findings that will
establish the connection between those assessments and important legislative
purposes.5

D. Require commission collection of pension contributions from promoters using
California-located reservations as contest sites; require back assessment of
promoters holding such events; and require the Attorney General to litigate for such
collection if necessary.

E. Limit commission expenses/takings from the Pension Fund to 10% of Pension
Revenue from the previous year.

F. Reconstitute the commission  to a less expensive body of three persons,  including6 7

one member with expertise in head trauma and one member with expertise in pension
systems/management.8

G. Correct the technical error in Bus. & Prof. Code § 18881(b) (should read July 1,
1991, not 1981).



Exhibits to Testimony of Professor Robert C. Fellmeth

Exhibit A: Financial Documents Pertaining to the Boxer Pension System 
Produced by the Athletic Commission in its Sunset Report.

Exhibit B: Legal Memorandum Concerning the Assessment of Pension Fees
For Boxing Contests Held on Tribal Lands

Exhibit C: Third Letter to the Commission Requesting Pension Fund Documents
and Data

Exhibit D: Boxers’ Pension Fund Balance Sheets Produced by Commission
On January 5, 2004.


