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July 6, 2015 

 

The Honorable Mark Stone, Chair 

Assembly Judiciary Committee 

1020 N Street, Suite 104 

Sacramento, CA 95814 

 

 re: SB 387 (Jackson) — OPPOSE UNLESS AMENDED 

 

Dear Assemblymember Stone: 

 

 The Center for Public Interest Law (CPIL) respectfully opposes SB 387 unless it is 

amended to address some of the issues raised by the State Auditor’s recent audit of the State 

Bar’s discipline system (Report 2015-030, released on June 18, 2015), and to require the Bar to 

follow the law and implement some basic transparency measures so that its various stakeholders 

— including the Legislature and the public, which the Bar is mandated to protect as its 

“paramount” priority1 — may meaningfully monitor its regulation of the legal profession. 

 

 CPIL is a nonprofit, nonpartisan academic and advocacy center based at the University of 

San Diego School of Law.  Since 1980, CPIL has examined and critiqued California’s regulatory 

agencies, including the State Bar of California.  We have attended the Bar’s meetings and 

followed its activities for 35 years.  From 1987 to 1992, I served as the State Bar Discipline 

Monitor (under now-repealed Business and Professions Code section 6086.9), under appointment 

by then-Attorney General John Van de Kamp, with CPIL serving as the Monitor’s staff.  The 

State Bar Discipline Monitor position was created by the Legislature and — over the course of 

almost five years — we wrote eleven reports on the operation of the State Bar’s discipline 

system.  We worked with Senator Robert Presley and a succession of State Bar Presidents to 

fashion some 40 reforms of the system, including the passage of Senate Bill 1498 (Presley), 1988 

legislation creating the current independent State Bar Court.  We participated actively in the 

proceedings and deliberations of the 2010 Governance in the Public Interest Task Force, whose 

work culminated in the Legislature’s passage of SB 163 (Evans) (Chapter 417, Statutes of 2011).  

We are well aware that the Bar is part of the judicial branch under the aegis of the California 

Supreme Court.  And we are similarly familiar with all of the executive branch agencies that 

license and regulate other professions and trades in California. 

 

 The most recent audit — entitled State Bar of California: It Has Not Consistently 

Protected the Public Through Its Attorney Discipline Process and Lacks Accountability — 

criticizes the Bar for its lack of transparency in a number of different areas.2  However, the audit 

                                                           
1 Bus. & Prof. Code § 6001.1 

2 “The State Bar has not been transparent when reporting its backlog and other attorney 

discipline statistics” (Report at 26); “the State Bar limited the ability of stakeholders to use its 
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report and the Bar’s response to it illustrate two longstanding problems that must be addressed 

by this Legislature: (1) both the State Auditor and the Legislature have repeatedly directed the 

Bar to comply with certain mandates, yet (2) the Bar often ignores or mischaracterizes audit 

findings and statutes to suit its own convenience — often with impunity.  Because it is controlled 

by practicing attorneys (a defect recently highlighted by the U.S. Supreme Court in its February 

25, 2015 decision in North Carolina State Board of Dental Examiners v. FTC, 135 S. Ct. 1101 

(2015)) and because it lacks critical oversight mechanisms and “adequate state supervision” that 

many other state occupational licensing agencies must endure, the State Bar believes it is above 

the law and frequently simply ignores that law.   

 

 Regrettably, the Bar’s response to this audit is part of its carefully choreographed defense 

to several pending wrongful termination lawsuits and defamation claims.  This Legislature 

should look beyond those lawsuits and that defense, and should require the Bar to (1) 

meaningfully address the actual findings in the audit as found by the State Auditor (and not as 

disingenuously interpreted by the Bar), (2) comply with legislative directives that the Bar has not 

followed, and (3) implement the U.S. Supreme Court’s decision in the North Carolina Dental 

Board case.   

 

* The Auditor’s Findings Regarding the Bar’s Attorney Discipline System.  The first 

sentence in the Bar’s press release in response to the most recent audit states: “An independent 

examination by the California State Auditor today confirmed the integrity of the State Bar of 

California’s discipline case data.”  Nothing could be further from the truth.  The State Auditor 

found both of the following, and both of these findings are repeated from the State Auditor’s 

2009 audit — meaning the Bar has disregarded those findings for six years: (a) The Bar has not 

consistently calculated and reported (as required by Business and Professions Code sections 

6086.15(b) and 6094.5) its “backlog” of complaints that are over six months old, nor has it 

apprised its stakeholders of the various ways in which it changes its calculation of the “backlog” 

in its annual discipline report (Report at 26); and (b) the Bar does not consistently calculate and 

report its discipline case processing times, nor does it apprise its stakeholders of the various ways 

in which it changes its calculation of case processing times (Report at 30–31).  That is not a 

ringing endorsement of the “integrity” of the Bar’s discipline data.  Yet the Bar will get away 

with that outrageous claim unless this Legislature takes it to task. 

                                                                                                                                                                                           

discipline reports to assess the cost-effectiveness of its discipline system because, in 2012, it 

changed the methodology it employed to calculate its general fund discipline costs and did not 

disclose the change” (Report at 32–33); the Bar borrowed liberally from various funds that are 

either statutorily restricted or similarly restricted via Board policy in order to purchase a building 

in Los Angeles, then misled the Legislature about the actual cost of that building and the fact that 

it had reached a final discipline to do so “even though state law required it to do so” and even 

though it had failed to perform a thorough cost-benefit analysis of the purchase vs. other 

alternatives (Report at 43–50). 
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The Auditor also found that, in its 2011 attempt to eliminate the “backlog,” the Bar 

settled dozens of cases by imposing an insufficient level of discipline.  “In 2010 and 2011, during 

the years the State Bar focused its efforts on decreasing the backlog, the State Bar settled more 

cases than in any of the other four years in our audit period and it appears that some settlements 

should have resulted in more severe forms of discipline.… By prioritizing reduction of the 

backlog, the State Bar may have put the public at risk because it settled more cases for less 

severe levels of discipline than it otherwise might have” (Report at 23). 

  

The audit also found that the Bar — rather than spending its resources to improve its 

discipline system — spent a substantial portion of its resources to purchase a building in Los 

Angeles and then misled the Legislature about the actual cost of the building and the fact that it 

had made a final decision to purchase the building, “even though state law required it to do so” 

(Report at 43).  This finding reflects that fact that NO ONE above the Bar reviews the State Bar’s 

spending.  Although the report notes that the Bar is part of the judicial branch, the California 

Supreme Court certainly does not review and supervise the Bar’s budget and expenditures.  And 

although the Legislature reviews the Bar’s proposed annual budget each year pursuant to 

Business and Professions Code section 6140.1, no one reviews the Bar’s actual spending to 

ensure that it is consistent with the Legislature’s authorization.  The budgets and expenditures of 

other state occupational licensing agencies, most of which reside in the Department of Consumer 

Affairs (DCA), are routinely reviewed and may be vetoed by DCA, the Business, Consumer 

Services and Housing Agency, and/or the Department of Finance.  The Bar lacks any such 

“active state supervision,” which is required under the North Carolina Dental Board decision. 

 

 Similarly, the State Bar — which often initiates the rulemaking process to adopt changes 

to its many sets of rules and regulations — is not subject to the Administrative Procedure Act 

(APA), so its changes to its many compilations of rules and regulations are not reviewed by the 

Office of Administrative Law (OAL).  Although changes to the Bar’s Rules of Professional 

Conduct are reviewed and must be approved by the California Supreme Court, changes to any of 

its many other sets of rules are not reviewed by anyone outside the Bar. 

 

* The Bar has become “backlog”-obsessed.  Its resources for discipline have been 

diminished over time and its bias now eliminates meritorious cases from proper investigation.  

Its critical Audit and Review Unit, intended to provide a check on both excessive filings and 

failure to enforce existing standards, lacks resources and independence.  And the Office of the 

Chief Trial Counsel itself is radically underfunded.  The Bar’s response to the “backlog 

diminishment preoccupation” observations of the current audit is to dismiss it as an inapplicable 

reference to an historical problem.  That is, the backlog problem was allegedly addressed in 

2010-11 with the settlement of many cases on terms overly generous to respondents, and a 

number were returned by the Supreme Court for more appropriate sanction.  We acknowledge 

that the purging of cases through inappropriately minor penalties during those years does not 

likely represent current prosecutorial practices.  And we also agree that the backlog calculations 
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warrant adjustment.  It is preferable for the Bar to designate some percentage of its cases (e.g., 

up to 20%) as “complex” and given a one-year period rather than a six-month period to accrue 

into “backlog” status.  That distinction is important so as to not discourage major cases against 

multiple respondents.  Further, it may be appropriate to separately compile “independent” cases 

originating not from any complaint but from the Bar’s own information sources.  As State Bar 

Discipline Monitor, we encouraged that “Bar-initiated” role by requiring all sorts of notices to 

the Bar about attorney problems – from criminal arrests to contempt sanctions, et al.  While 

those cases should have a timeline as well, it is appropriate to separately calculate and examine 

them. 

 

 But although the Bar has some meritorious contentions as noted above, including those 

from the Chief Trial Counsel that warrant respect and adoption, there are problems that attend the 

continuing focus on backlog numbers beyond those recommendations.  We believe it likely that 

the current strategy to minimize backlog is not to settle cases leniently, but to not accept them for 

formal investigation or for filing.  We know of examples where this has occurred or is occurring.  

The current facts suggest two reforms.  First, although our indicators are only anecdotal, clear 

independent review of this “initial reject” function is warranted.  The major check in the system 

presently is the Audit and Review Unit.  But as the audit correctly criticizes, it is under the direct 

aegis of the Chief Trial Counsel and is not in a position to exercise independent monitoring.  

Second, the entire resource allocation for discipline is suspect.  The Audit and Review Unit, 

intended to perform the review of many hundreds of case decisions, consists of only four 

attorneys.  And related to this is the overall deficient funding for the discipline function.   If the 

amounts expended during our term as State Bar Discipline Monitor were adjusted for inflation 

and for the increase in the number of practicing attorneys, the total funds expended for discipline 

would be almost double the current level.  It has been effectively halved over the years – 

gradually strangled.  This is one source of the admitted problems outlined by the Chief Trial 

Counsel of insufficient funds to offer competitive salaries for supervisory attorneys in the Office 

of the Chief Trial Counsel.  But the entire structure and resources are at a problematical level as 

the number of attorneys continues to increase and highly difficult cases, such as the loan 

modification abuses, manifest themselves.  The State Bar’s dues have not increased close to 

inflation in the 25 years since I served as State Bar Discipline Monitor. 

 

 The Bar’s stakeholders are plagued by other transparency issues that were not addressed 

in the most recent audit; these persistent issues — which also reflect the Bar’s “teflon” self-

perception — include the following: 

 

 * Failure to Conform Open Meeting Rules to Bagley-Keene Open Meeting Act: The 

Bar has failed to implement Business and Professions Code section 6026.7, which requires the 

Board of Trustees to “ensure that its open meeting requirements ... are consistent with, and 

conform to, the Bagley-Keene Open Meeting Act ....” 
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 CPIL has a long history with this issue.  In 1985, CPIL sponsored AB 1971 (Harris), 

which — as amended July 1, 1985 — would have imposed numerous provisions of the Bagley-

Keene Open Meeting Act on the then-Board of Governors and its committees.  The Bagley-

Keene Act applies to every other occupational licensing board in the state, including all of the 

boards in the Department of Consumer Affairs.  In exchange for our agreement to drop the bill, 

the Bar promised to adopt open meetings rules very similar to those in Bagley-Keene.  For 30 

years, the Bar has reneged on that promise.  

 

 Section 6026.7 was added by SB 163 (Evans) in 2011.  While SB 163 was pending, the 

Bar — in an attempt to persuade the Legislature to remove the provision from the bill — 

conducted a rulemaking proceeding that more closely aligned some of its open meeting 

provisions with those in the Bagley-Keene Act.  CPIL participated in that proceeding, and 

submitted extensive comments on all the ways in which the Bar’s open meeting rules continued 

to vary from Bagley-Keene; those comments were ignored, and the Legislature did not remove 

section 6026.7 from SB 163. 

 

 In late 2012, the Bar commenced another rulemaking proceeding in which it proposed 

four additional changes to its open meeting rules.  During the public comment period, CPIL 

informed the Bar that three of the four proposed changes were not only not consistent with 

Bagley-Keene; they directly contradict it and are inconsistent with it.  Those comments were also 

ignored, and the Bar proceeded to adopt the three changes that are not contemplated or 

authorized by Bagley-Keene in April 2014.  As recently as June 1, 2015, at a meeting of the 

Bar’s belatedly-reconvened Governance in the Public Interest Task Force (see below), CPIL 

again reiterated the legislative mandate in section 6026.7 and distributed a list of the ways in 

which the Bar’s open meeting rules continue to vary from Bagley-Keene.  The Bar has done 

nothing to even consider those proposals.  Had the Bar been subject to the APA in conducting 

these rulemaking proceedings, OAL would have immediately returned its rulemaking file to the 

Bar because the changes are completely inconsistent with Bagley-Keene. 

 

 * Refusal to even respond to lawful requests for records, much less produce the 

information requested.  Unlike all other occupational licensing boards, the State Bar — 

technically part of the judicial branch — is not subject to the California Public Records Act.  “A 

variety of other authorities, however, address access to the records of judicial branch entities, 

including the courts and the State Bar.  Article I, section 3, subdivision (b) of the state 

Constitution, adopted by initiative in 2004 (Prop. 59), addresses ‘the right of access to 

information concerning the conduct of the people’s business.’ ... The State Bar is subject to the 

State Bar Act, which contains numerous statutes that make various of its activities and records 

public and others confidential.”  Sander v. State Bar of California, 58 Cal. 4th 300 (2013). 

 

 One of those provisions of the State Bar Act is Business and Professions Code section 

6001.4, which states: “Commencing on or before February 1, 2011, the State Bar shall make 
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available, upon request of a member of the public, the classification and total annual 

compensation paid to each of its employees by name, as well as any rules, policies, and 

agreements pertaining to the compensation and benefits pertaining to the compensation and 

benefits of any employees of the State Bar.”  For eight months, a journalist with a California 

legal newspaper has been requesting the exact information that section 6001.4 requires the Bar to 

disclose.  The Bar has entirely failed to respond to her request at all, much less provide the 

information she has requested.  

 

 * The Bar failed to comply with Business and Professions Code section 6001.2, and 

then misled both the Legislature and the California Supreme Court about its failure.  Section 

6001.2(a) — as added by SB 163 (Evans) in 2011 — required by Bar, on or before February 1, 

2013, to create a “Governance in the Public Interest Task Force” consisting of six members of 

the Board of Trustees and the Board President.  The Bar failed to comply with this statute.  Nor 

did Board of Trustees President Patrick Kelly, in his February 15, 2013 annual report to the 

legislature on progress toward the Bar’s strategic plan required by Business and Professions 

Code 6140.12, mention or explain the Bar’s failure to comply with section 6001.2(a). 

 

 Section 6001.2(b) required the Task Force, on or before May 15, 2014, to “prepare and 

submit a report to the Supreme Court, the Governor, and the Assembly and Senate Committees 

on Judiciary that includes its recommendations for enhancing the protection of the public and 

ensuring that protection of the public is the highest priority in the licensing, regulation, and 

discipline of attorneys, to be reviewed by the Assembly and Senate Committees on Judiciary in 

their regular consideration of the annual State Bar dues measure.”  The Bar failed to comply with 

that statute as well.  Nor did Board of Trustees President Luis Rodriguez, in his February 15, 

2014 annual report to the Legislature on progress toward the Bar’s strategic plan required by 

Business and Professions Code 6140.12, mention or explain the Bar’s failure to comply with 

section 6001.2. 

 

 Section 6001.2(c) requires the Governance in the Public Interest Task Force to “make 

suggestions to the board of trustees regarding possible additions to, or revisions of, the strategic 

plan required by Section 6140.12.  In addition, the Task Force shall also make suggestions to the 

board of trustees regarding other issues requested from time to time by the Legislature.”  The 

Bar’s most recent “strategic planning session” took place in Sonoma on January 23-24, 2015. 

Because the Bar failed to create the Task Force in 2013 as required by law, it was not there to 

assist the Board with strategic planning as required by law. 

 

 CPIL confronted the Board of Trustees with these failures during the public comment 

period at the Bar’s planning meeting in Sonoma in January 2015.  Board members readily 

acknowledged that the Bar had neither complied with the law nor explained to anyone — 

including the California Supreme Court, the Legislature, and the Governor — that it had not and 

why it had not.  In his February 13, 2015 report to the Legislature pursuant to section 6140.1, 



Hon. Mark Stone 

July 6, 2015 

Page 7 

 

  

Board of Trustees President Craig Holden belatedly acknowledged the requirements of section 

6001.2 but stated in a footnote that “the full Board, instead of only 7 members as the Governance 

in the Public Interest Task Force, participate [sic] in the development of the measures and 

recommendations under both sections 6001.2 and 6140.12 of the Business and Professions 

Code.”  Obviously, this course of action ignores the law.  And Mr. Holden does not mention 

when the Bar made its decision to ignore section 6001.2 and instead chart its own path in 

violation of the law.  In fact, this decision was not made in public.  It is not listed as an agenda 

item for the Board of Trustees at any meeting in 2013, 2014, or 2015, and is not reflected in any 

minutes of any Board of Trustees meeting. 

 

 Then, just after Mr. Holden released his letter stating that the full Board (instead of the 7-

member task force as required by the Legislature) would participate in strategic planning, he 

reversed course and — on May 22, 2015 — announced that the Governance in the Public Interest 

Task Force would meet on June 1, 2015.  At the June 1 meeting, however, the Task Force 

members were interested only in “governance” issues involving Board of Trustees supervision 

over Bar staff — which, of course, emanates from the pending litigation against the Bar.  Those 

are not the kind of “governance” issues with which the Legislature was concerned when it 

directed the Bar to continuously create the Task Force to make “recommendations for enhancing 

the protection of the public and ensuring that protection of the public is the highest priority in the 

licensing, regulation, and discipline of attorneys ....”  Section 6001.2. 

 

 * The recent U.S. Supreme Court decision in North Carolina State Board of Dental 

Examiners v. FTC requires substantial restructuring of the State Bar Board and 

administration.  This extremely important case has profound implications for all state agencies, 

the State Bar included.  It is an area of law within the expertise of the Center for Public Interest 

Law, including the interface between regulatory and antitrust law.  Briefly, this case, decided in 

February of this year, is a 6-3 holding clarifying what is necessary for a state regulatory board to 

have “state action immunity” from federal antitrust prosecution.  Those federal antitrust statutes 

(e.g., the Sherman and Clayton Acts) have supremacy over state law where interstate commerce 

is affected – now virtually the entire economy.  And antitrust law prohibits private parties from 

colluding to limit supply or to boycott persons from a trade or profession.  Indeed, these are 

classic “per se” price fixing/group boycott offenses.  As such, they are not subject to justification 

based on “reasonableness.”  And such acts represent much of what the State Bar does.  It is able 

to so function because it has been considered compliant with the traditional two-part test for that 

absolutely necessary “state action immunity.”  That immunity is absolutely critical.  Without it, 

both felony criminal liability and civil treble damage exposure exists.  While the former is 

unlikely, the latter is easily predictable.  And should Bar Board members be sued for such 

decisions, presumably the state treasury will indemnify them.  And if not, there is an ethical 

dilemma in putting appointees in such a posture.  To emphasize, this is not a problem that will be 

solved by any grant of legislative immunity, nor executive branch cover, nor state Supreme Court 
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permission.  Nothing that state government can do will allow violation of federal law that 

supersedes state authority. 

 

 CPIL agrees that supply controls, discipline that removes persons from the profession, 

and many other needed regulatory acts do offend antitrust law.  The solution is to comply with 

the terms of the decision so that immunity is restored.  So what are they?  The first prong, 

required state authority affirmatively expressed, is not a problem.  But the second prong which is 

the subject of the recent holding is a problem.  The holding explicitly, repeatedly and without 

limitation declares that a regulatory decision controlled by “active market participants” in the 

relevant trade or profession lacks sovereign status, i.e., it lacks “state action” protection.  And the 

decision explicitly cites Goldfarb v. Virginia State Bar, 421 U.S. 773 (1975), representing the 

application of these concepts to a state bar.  State boards making relevant decisions must either 

be under the control of non-market participants, or must be subject to active supervision by a 

state entity without that conflict.   

 

 Some in the State Bar claim that the presence of the California Supreme Court in the 

State Bar organizational regime provides that supervision.  But the decision spells out the 

minimum elements necessary for it to so qualify, and they include examination of all acts and 

decisions for restraint effect, the actual exercise of approval, revision, or disapproval of all such 

decisions, et al.  The California Supreme Court does review the Bar-submitted changes to the 

Rules of Professional Conduct, although it is unclear whether that ever includes consideration of 

restraint of trade costs and impacts.  But it is doubtful that much else with anticompetitive 

consequences receives necessary “active supervision” under the decision’s terms — for example, 

decisions about admission lines/Bar exam passage rates, the regulation of attorney referral 

entities, or a host of other actions of the Board. 

 

 Meanwhile, the Board retains an inherently offensive structure in that of 6 of its 19 

members are elected by the very attorneys presumably subject to regulation on behalf of the 

body politic.  That needs to be ended.  And the appointing authority for those positions is 

optimally the California Supreme Court, and not the Governor.  This Governor, with jurisdiction 

to appoint four of the six non-attorney (public) members of the Board of Trustees has simply 

failed to do so – for months and years he has irresponsibly left most of those posts vacant. 

 

 California has two ways to meet the mandatory North Carolina Dental Board holding: 

(1) restructure the Board of Trustees to a supermajority of public members, with the added 

provision that no vote may be taken where those voting are not public members in the majority, 

or (2) create clear state supervision of all Bar acts and decisions for anticompetitive effect.  That 

could be assigned to the state Supreme Court, or to some other entity to be created by the 

Legislature.  If assigned to the Court, it may then appoint persons to perform this task.  But it is 

best performed in a clear manner, with restraint of trade review its legally obligated task.  It must 

be remembered that the previous major state action case was the U.S. Supreme Court’s decision 
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in California Retail Liquor Dealers Ass’n v. Midcal, 445 U.S. 97 (1980), emanating from 

California’s regulation of liquor resale pricing.  The review of proposed prices by the Department 

of Alcohol Beverage Control was pro forma, and not real.  Accordingly, it did not pass muster to 

create “state action immunity.”  California best not repeat that symbolic but non-substantive 

purported cure.   

 

 In order to assure that discipline does not become a group boycott offense, it is best not 

controlled by the Board of Trustees where that Board continues to be under the control of “active 

market participants” in legal practice.  The decisions about who to prosecute are within the 

province of the Office of the Chief Trial Counsel (OCTC) – in turn controlled in theory by 

competitors of those accused.  Hence, the OCTC must be removed from the Bar.  It is best 

housed in the Office of the Attorney General.  That is the office that prosecutes disciplinary 

matters for every other trade or profession in the state.  That is what they do.  And for a reason.  

Moving the OCTC and its investigators over to the Office of the Attorney General is a necessary 

step to achieve compliance with the North Carolina Dental Board decision in our opinion.  It is 

also sound policy.  

 

Recommendations 

 

 The examples above illustrate a pattern of secrecy, nontransparency, deliberate evasion 

and ignorance of clearly applicable laws, and dereliction of regulatory duties.  This conduct is 

not acceptable for any government agency, much less one charged with regulation of the legal 

profession and protection of the public as its “paramount” priority.  Armed with the U.S. 

Supreme Court’s February 2015 decision in the North Carolina Dental Board matter and with 

the new State Auditor’s report (which largely repeats recommendations made by the State 

Auditor in 2009 because the Bar has not implemented them in the past six years), the Legislature 

should make a number of fundamental changes to this rogue agency: 

 

1. Eliminate the remaining six elected attorney positions on the Board of Trustees.  

Transform the remaining 13 members to a public member supermajority.  This transforms 

the Board to a structure compliant with the North Carolina Dental Board decision.  Note 

that several of those public members may be retired attorneys or may perhaps be judges, 

academics, or others who are not “active participants” in the private legal marketplace.  

Assign most appointments to the Supreme Court, with a limited number for the Governor 

given his well-established pattern of extreme appointment delay.  

 

2. In lieu of the above, create a “competition review body” to oversee supply, boycott, and 

other restraints.  That entity must not be under the control of active market participants in 

the legal profession, and it must not perform in a pro forma fashion, but clearly review 

any decision with a restraint impact.  That review must not be a rubber stamp, but must 

consider relevant factors and have the clear power to revise, amend, or reject.  The 
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Legislature may create and fund such a body under Supreme Court direction, with the 

duties clearly specified, or it may house the review function in another agency. 

 

3. Move the Office of the Chief Trial Counsel and the Bar’s Office of Investigations to the 

Attorney General’s Office. 

 

4. Move the Audit and Review Unit, which is supposed to exercise an independent check on 

the Office of the Chief Trial Counsel, to the Attorney General’s Office.   

 

5. Increase Bar dues and allocations for discipline and the Audit and Review Unit by $50 

per attorney. 

 

6. Further clarify the definition of the “backlog” in Business and Professions Code section 

6094.5 and 6086.15, and require the Bar to classify up to 20% of its cases as complex 

(which merit one year to investigate before becoming part of the “backlog”), as is 

contemplated in section 6094.5. 

 

7. Require the Bar to calculate and report its case cycle times by stage in both average and 

median timeframes, similar to the Medical Board’s annual report requirement in Business 

and Professions Code section 2313.  

 

8. Require the Bar to separately report “suspended” cases and not include them within the 

clarified “backlog.” 

 

9. Repeal Business and Professions Code sections 6026.5, 6026.7, and 6027, and replace 

them with a new section simply subjecting the Bar to the Bagley-Keene Open Meeting 

Act: “Notwithstanding subdivision (a) of Government Code section 11121.1, the board 

and any committee, commission, task force, advisory board, or other multimember body 

of the Bar shall adhere to the requirements of the Bagley-Keene Open Meeting Act 

(Article 9 (commencing with Section 11120) of Division 3 of Title 2 of the Government 

Code).”  The Bar has had over three years to comply with Business and Professions Code 

section 6026.7, and it has refused to do so.  The Bagley-Keene Act has existed since 1967 

and has been flexibly amended over the course of almost 50 years to accommodate 

changes in board processes and technology, and it has been subject to fairly extensive 

judicial interpretation.  There are clear advantages to fully signing onto the existing 

transparency statute for statewide agencies. The law has been amended to allow for all of 

the necessary exceptions to the open meeting requirement, such as closed sessions to 

discuss examinations or pending litigation; emergency meetings where necessary; and 

special meetings for certain items where there is a time constraint. And there is a body of 

law in place — one that has already considered the issues that will similarly impact the 

Board of Trustees and its committees. 
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The only exemptions we envision are the Commission on Judicial Nominees Evaluations 

and the Review Committee of the Commission on Judicial Nominees Evaluation, as these 

functions are unique to the Bar and Bagley-Keene has no existing exemption that would 

permit these committees to conduct their work in closed session. 

 

10. Subject the Bar to the rulemaking provisions of the Administrative Procedure Act, 

Government Code section 11340 et seq., including Office of Administrative Law review, 

for all rule changes other than the Rules of Professional Conduct. 

 

11. Require the Bar to webcast all meetings of the Board of Trustees and its standing 

committees, and to post the webcasts of those meetings on its web site for a five-year 

period.  The Bar has never webcast any meeting; all other occupational licensing boards 

routinely webcast their meetings. 

 

12. Require the Bar to post the approved minutes of all meetings of the Board of Trustees and 

its standing committees on its web site.  All other occupational licensing boards routinely 

approve minutes of their meetings and post those approved minutes on their web sites; 

the Bar does not. 

 

13. Either subject the Bar to the California Public Records Act, Government Code section 

6250 et seq., or enact legislation setting a 10-day deadline for the Bar to respond to 

requests for records (similar to section 6253(c)), and create a remedy for failure to 

respond. 

 

14. Create a Chief Operating Officer position who oversees expenditures and assures 

disclosures to the Board.  That position should report to the Executive Director, except 

that the ED’s expenditures should be reviewed by the Board or a Board committee.  

 

     Respectfully submitted, 

      
Robert C. Fellmeth, Executive Director 

     Center for Public Interest Law 

     Price Professor of Public Interest Law 

     University of San Diego School of Law 

      

State Bar Discipline Monitor, 1987–92 

 

cc.  Hon. Donald Wagner, Vice Chair, Assembly Judiciary Committee 
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 Hon. Luis A. Alejo, Member, Assembly Judiciary Committee 

 Hon. Ed Chau, Member, Assembly Judiciary Committee 

 Hon. David Chiu, Member, Assembly Judiciary Committee 

Hon. James Gallagher, Member, Assembly Judiciary Committee 

 Hon. Cristina Garcia, Member, Assembly Judiciary Committee 

 Hon. Chris Holden, Member, Assembly Judiciary Committee 

 Hon. Brian Maienschein, Member, Assembly Judiciary Committee 

 Hon. Hannah Beth Jackson, Chair, Senate Judiciary Committee 

 Paul Dress, Consultant, Assembly Republican Office of Policy and Budget  

Robert Hawley, Deputy & Acting Executive Director, State Bar 


