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Itzel Berrio                  March 17, 2008 
Office of the Chief Trial Counsel 
180 Howard Street 
San Francisco, CA 94105 
 
 re: Comments of the Center for Public Interest Law on   
  Proposed Amendments to the Rules of Procedure 
  Regarding the Alternative Discipline Program 
 
Dear Ms. Berrio: 
 
 The Center for Public Interest Law (CPIL) at the University of San Diego School 
of Law supports the Office of the Chief Trial Counsel’s (OCTC) proposed amendments 
to the Rules of Procedure that would modify the Bar’s Alternative Discipline Program 
(ADP) for attorneys who are respondents in State Bar disciplinary matters. 
 
Introduction and Summary 
 
 CPIL generally supports all of the proposed changes regarding the ADP.  We 
especially support the proposed rule changes that would (1) limit respondent eligibility 
for participation in the ADP, (2) require the agreed-upon stipulation of facts and 
conclusions of law to be executed within 120 days of referral to the ADP and made 
public as soon as the respondent is accepted into the ADP, (3) presume that inactive 
enrollment of the respondent is appropriate if the Program Judge recommends a 90-day 
(or longer) suspension; and (4) clarify that the burden is on the respondent to provide 
clear and convincing evidence that the respondent suffers from substance abuse and/or 
mental illness and that there is a nexus between the substance abuse/mental illness and 
the misconduct at issue.  These proposed changes are commonsense and responsible 
clarifications based on the experience the Bar has had with the ADP and its sister 
program, the Lawyer Assistance Program (LAP), during the first six years of their mutual 
existence. 
 
 However, we offer one supplemental proposal and one substantial excision to the 
proposed rule changes currently before the Committee, as follows: (a) the State Bar 
should formally request a performance audit of the LAP and the ADP by either an 
independent monitor or by the Bureau of State Audits; and (b) participation in the ADP 
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should be limited to attorneys afflicted with chemical dependency problems — where 
compliance is subject to measurable verification.  These recommendations are discussed 
below. 
 
CPIL Background Regarding the Proposed Rule Changes and Related Subject Matter 
 
 CPIL has a longstanding interest in the proposed rules and related subject matter.  
Since 1980, CPIL has monitored California agencies that regulate business, professions, 
and trades, and has represented the interests of consumers before state regulatory 
agencies, including the State Bar.  CPIL publishes the CALIFORNIA REGULATORY LAW 
REPORTER and operates a statewide public interest law firm.  In 1986, the Legislature 
created the position of State Bar Discipline Monitor — arranging for a multi-year 
appointment with full investigative powers into the Bar’s disciplinary system.  In January 
1987, I was appointed to that position by then-Attorney General John Van de Kamp; I 
reported to the Attorney General and to California Supreme Court Chief Justice Malcolm 
Lucas.  I served in that capacity until 1992, issuing eleven reports on the discipline 
system of the State Bar and making over 80 recommendations.  Some of those 
recommendations were embodied in SB 1498 (Presley) (Chapter 1159, Statutes of 1988), 
which created the current independent State Bar Court and made numerous changes to 
the State Bar Act. We also partnered with Bar leadership in numerous Bar rulemaking 
proceedings in the early 1990s during the tenures of Terry Anderlini, Colin Wied, Alan 
Rothenberg, Chuck Vogel, and John Seitman, and the help of Board of Governors 
members Ed George and Kevin Culhane and Deputy Attorney General Rich Jacobs. 
 
 During late 2004, I was asked by then-State Bar President John Van de Kamp to 
update my findings and recommendations based on events since 1995 — including the 
regrettable defunding of the system by Governor Pete Wilson in 1997.   I interviewed 
senior staff within the OCTC, Bar investigators, leading respondents’ counsel, and others, 
and made an oral report to the RAD Committee on March 4, 2005.  At that time, I noted 
the legislation that created the LAP during 2002. At that point, the 2004 data indicated 
the participation of 78 respondents involving 142 cases, with the beginnings of expansion 
into purely “mental illness” problems allegedly relevant to past or future violations of 
law.  I raised four basic issues: (a) the inappropriateness of expansion into non-chemical 
dependency areas, (b) the focus of the program on respondents (to the exclusion of prior 
and future victims), (c) the problem of “gaming” by respondents to avoid sanctions 
pertinent to public protection, and (d) the lack of initial suspension as a condition 
precedent to mitigable impact.  It does not appear that any of these four warnings were 
heeded.   
 
 CPIL has other experience related to this rulemaking.  From 2003–05, CPIL 
Administrative Director Julie D’Angelo Fellmeth served as the Medical Board of 
California’s (MBC) Enforcement Monitor; in that capacity, she was responsible for 
auditing MBC’s “diversion program” for substance-abusing physicians.  Her critical 
November 2004 audit of that program, which was followed by a similar June 2007 audit 
by the Bureau of State Audits, led the Medical Board to vote unanimously to end its 
diversion program as of June 30, 2008.  That decision has been confirmed by the 
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California Legislature, which has thus far declined to introduce legislation to extend the 
program beyond that date. 
 
CPIL Recommendations 
 
 (a) The State Bar should formally request and arrange a performance audit 
of the LAP and the ADP by either an independent monitor or by the Bureau of State 
Audits.  Such an audit is not advised as a condition precedent to the adoption of the 
proposed rules, but as a mechanism for overseeing the implementation of these programs, 
gauging their efficacy and monitoring the system’s overall performance.  Such an audit is 
best not structured as a single examination and report, but as a multi-year examination 
(over three to five years) with a series of progress reports. 
 
 The Medical Board’s diversion program for substance-abusing physicians has 
been subject to five independent audits since its 1981 creation, with each examination 
revealing (and repeatedly documenting) serious deficiencies.1  The State Bar’s programs 
have not been externally examined since their creation in 2001.  Such a review will test 
whether the rules adopted by the Bar are enabling it to avoid the plethora of abuses 
uncovered in the recent audits of the Medical Board’s program — abuses that have 
resulted in patient injury at the hands of physician participants in that program. 
 
 The findings in the two most recent audits of MBC’s diversion program are 
similar and instructive.2  Both audits found fault with the program’s monitoring 
mechanisms — including its drug testing system, its group meeting attendance 
requirements, and its worksite monitor requirements.  These monitoring mechanisms — 
the primary purpose of the program — were lax, ill-defined, and easy to game.  So-called 
“random drug tests” were often not random at all, but conducted on days that participants 
could anticipate.  In the most recent audit, BSA surveyed program participants regarding 
the drug testing requirement; one individual commented: “Mine wasn’t very random—I 
was able to ‘game it’ for several years and almost ‘graduated’ while still using.”3  The 
MBC Enforcement Monitor noted that none of the program’s monitoring mechanisms are 
even mentioned in, much less governed by, any enforceable statute or regulation.  Both 

                                                 
1 Auditor General of California, Review of the Board of Medical Quality Assurance (No. P-035) (August 
1982); Auditor General of California, The State’s Diversion Programs Do Not Adequately Protect the 
Public from Health Professionals Who Suffer from Alcoholism or Drug Abuse (No. P-425) (January 1985); 
Auditor General of California, The Board of Medical Quality Assurance Has Made Progress in Improving 
its Diversion Program; Some Problems Remain (No. P-576) (June 1986); Fellmeth and Papageorge, Initial 
Report: Medical Board of California Enforcement Program Monitor (November 2004) at 235-89; Bureau 
of State Audits, Medical Board of California’s Physician Diversion Program: While Making Recent 
Improvements, Inconsistent Monitoring of Participants and Inadequate Oversight of Its Service Providers 
Continue to Hamper Its Ability to Protect the Public (No. 2006-166R) (June 2007). 

2 The MBC Enforcement Monitor’s November 2004 audit report is located at <www.cpil.org> and 
<www.mbc.ca.gov>, and the Bureau of State Audits’ June 2007 audit report is located at 
<www.bsa.ca.gov>. 

3 Id. at. 40. 
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audits faulted the Medical Board’s failure to adopt standards governing the program’s 
required response to relapse or establish meaningful criteria for termination from the 
program and referral to enforcement.  And the Monitor chided the program for touting a 
74% “success rate” when the program failed to ever, in any way, track those who 
successfully complete the program or flunk out of it — such that the program has no idea 
whether it has been effective in assisting physicians to recover from substance abuse in 
the long term. 
 
 On its face, the Bar’s LAP — in the absence of an independent audit — suffers 
from these same problems.  Neither the statutes creating LAP (which, regrettably, was 
based on the statutes creating the Medical Board’s diversion program) nor the regulations 
adopted by its Oversight Committee set any standards for any of LAP’s monitoring 
mechanisms.  Neither the statutes nor the regulations establish consequences for relapse 
or criteria for termination from the program.  While both statutes contain detailed rules 
for committee membership, powers, and confidentiality, both lack specific standards 
relevant to compliance, monitoring, or impact on discipline. 
 
 We know nothing about LAP’s monitoring mechanisms other than what we are 
told in its annual reports, which have the same laudatory tone as historical descriptions by 
MBC of its diversion program throughout its 27-year history.  For example, LAP’s 
annual reports reveal nothing about its drug testing process, frequency of testing, types of 
drugs tested for, whether such tests are observed or unobserved, where they are 
conducted, and/or how long it takes for the results to reach the program.  We know 
nothing about — for example — the number of participants who have relapsed, the 
method of detection, the length of time between the drug test and the program’s receipt of 
the positive result, the program’s response to the positive test, and the length of time it 
takes the program to protect the public from a known addict who had relapsed into 
substance abuse.  Both LAP and MBC consistently point to the percentage of the 
program population that consists of “self-referrals not facing disciplinary action” (56% of 
intakes in 2006, according to LAP).  However, at MBC, many of those who were initially 
classified as “self-referrals” were not “self-referrals” at all — in actuality, they were 
prompted to “self-refer” because they knew that MBC would soon be notified of their 
arrest or conviction for DUI or drug possession, or a hospital disciplinary action for 
substance abuse, or other complaint or report and would require them to enter diversion 
in lieu of discipline.  How do we know the same thing is not happening at LAP? 
 
 Regrettably, the Bar is following the Medical Board’s lead in touting a misleading 
“success rate” as well.  According to LAP’s 2006 annual report, “restitution to clients is 
being paid, ethics education is being completed and most important, there has been no 
recidivism to date among the attorneys who have successfully completed the program” 
(emphasis added).  But does LAP or the Bar track those attorneys who have “successfully 
completed the program”?  How?  Where are the data? 
 
 We also lack clarity about the connection(s) between LAP, the Bar’s discipline 
system, and ADP decisions by the State Bar Court.  When the ADP refers an attorney to 
LAP for evaluation and participation, and that attorney fails to comply with LAP’s rules 
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(whatever they are), does LAP inform ADP?  Does LAP inform the OCTC?  How 
promptly?  Where are the data?  The only data that appear in the annual reports concern 
intakes, not the disposition of those who fail to comply.  The lack of information about 
actual performance and success in the Bar’s LAP is stark in relation to a physician system 
where audits have consistently revealed participant “gaming” beyond acceptability.  It is 
reasonable to assume that the legal profession may embody a somewhat enhanced skill in 
such regulatory/quasi-judicial gamesmanship. 
 
 Beyond the disgraceful physician record in a similar program now transparent 
from its audits, we face the issue of societal hypocrisy contrary to our stated egalitarian 
norms.   The ADP offers substantial discipline forgiveness for white-collar attorneys 
caught abusing unlawful drugs or alcohol.  Such latitude may be rather different than the 
drug abuse fate for most of the population.  The latter tend to face criminal prosecution 
and incarceration.  Parents who are caught abusing methamphetamine commonly suffer 
the removal of their children into state foster care while they are given six months to one 
year to end their addiction, with seriously enforced random drug tests supervised by the 
court.4  Perhaps reflecting a measure of class favoritism, both physicians and attorneys 
purport to continue their professional practice pendente lite and pendente purported 
recovery.  Interestingly, nurses cease practice during the first six months to one year of 
their diversion participation.  Now that the audited record of physician dispensation 
reveals little bona fide basis for its continuation, and it has suffered negative judgment 
and cessation by decision of its own regulators, attorneys remain as a major occupation 
retaining this extraordinary privilege. 
 
 Three contextual factors pertain to the Bar’s obligation to monitor its discipline 
relaxation for its own.  First, the regulatory system is literally run by its own cartel 
control.  The profession elects a supermajority of its own governing body from among its 
own membership — unlike any other regulatory body in local, state, or federal 
jurisdiction.  To be sure, there is theoretical Supreme Court oversight, and California has 
created a relatively independent State Bar Court, but to the extent the considerable 
delegated powers of the State Bar are implicated, they are exercised by an agency that is 
effectively controlled by a private profession. 
 
 Second, our profession is bound by an extraordinary fiduciary duty to its clients.  
Those clients are often in no position to judge the drug, alcohol, or mental health status of 
attorneys they retain or who are assigned to them by the court.  But those clients may 
well rely to their potential lifetime detriment on the competence and judgment of their 
counsel. 
 
 Third, the Bar’s regulatory system does little to assure even the sober competence 
of attorneys.  Licensed lawyers pass a general “bar” examination — usually at age 25 — 
to be followed by forty or more years of practice without subsequent retesting or other 

                                                 
4 Currently, methamphetamine drug addiction is the single largest cause of child entry into foster care in 
California under Welfare and Institutions Code section 300 et seq. The state now has 78,000 children in 
foster care.  For information concerning their status, see <www.caichildlaw.org>.  
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demonstration of competence.  After doing little to assure competence in their area of 
actual practice and client reliance, the Bar then does not cover harm from malpractice in 
its regulatory system (confining its Client Security Fund to dishonest takings by attorneys 
with a specified recovery ceiling).  Then it allows its licensees to “run naked” without 
liability insurance to protect clients (knowing that 20% of the profession does so, and 
knowing that such status precludes practical recovery for client victims of malpractice).  
And, currently, the Bar has spent almost two years seriously debating whether counsel 
must disclose (or should be able to secrete) his or her effective financial immunity from 
client recovery for incompetent practice.5 
 
 These three underlying factors commend greater accountability for licensed 
attorneys and special attention by the Bar to its own dispensation decisions.   
Accordingly, the State Bar and the State Bar Court have a responsibility to seek a 
meaningful, independent performance audit of its LAP and ADP programs. 
 
 (b) Participation in the ADP should be limited to attorneys afflicted with 
chemical dependency problems — where compliance is subject to measurable 
verification.  The ADP was created by State Bar Court rulemaking at approximately the 
same time as the Legislature passed SB 479 (Burton), the legislation creating the LAP.  
The LAP and the ADP are inextricably intertwined.  However, CPIL believes it was 
improvident of the State Bar Court to create the ADP before the LAP had become fully 
operational, fully functional, and demonstrably adequate and effective in monitoring 
attorneys with substance abuse and mental illness problems.  That did not happen.  And 
because the LAP has yet to be externally audited, it has yet to be proven demonstrably 
adequate and effective in monitoring such attorneys (and protecting their clients and the 
public from them). 
 
 We believe that — pending the results of the audits called for above — (a) the 
OCTC’s proposed amendments stiffening the requirements of the ADP should be 
adopted, and (b) participation in the ADP should be confined to substance-abusing 
attorneys.  While attorneys with mental illness problems certainly warrant treatment, and 
any such treatment may properly mitigate punishment levels or be a part of a State Bar 
Court order, that type of illness is not appropriate for an ADP track.  It is substantially 
disparate from programs designed to ameliorate chemical dependency.  It is one thing for 
the Legislature to create LAP and give it authority to “assist” attorneys with either 
substance abuse and mental illness (which it has done).  But the Legislature did not create 
the ADP, and the ADP is not required to accept mentally ill attorneys whose effective 
monitoring is uncertain and problematical.  The extraordinary growth of singly-diagnosed 
“mentally ill” attorneys within the ADP population is alarming, and implicates the basic 
public protection function of the State Bar and the State Bar Court.  Moreover, the 
protections offered by the OCTC in the instant rulemaking proposal are unlikely to 
mitigate the kinds of abuses reasonably anticipated.  A bright-line demarcation confining 
the ADP to substance abuse — where compliance can be measured and verified via drug 
                                                 
5 See CPIL’s separate comments on the concurrently considered Proposed Rule of Professional Conduct 3-
410, to require de minimis disclosure to clients of attorney failure to have malpractice insurance coverage. 
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testing — would better protect the public pending a performance audit of the LAP and 
ADP. 
 
Underlying Concerns Raised by the State Bar’s LAP / State Bar Court’s ADP  
 
 ◆ The Analogous Medical Board Record and the Problem of Gaming.   The 
problems with the Medical Board’s diversion program are germane to the instant rule 
proposals.  As described briefly above, those problems have been documented 
consistently over the 27-year history of that program — in three 1980s audits, in the 
detailed 2004 analysis by the MBC Enforcement Monitor, and again in 2007 by the 
Bureau of State Audits.   The intractable problems repeatedly identified — and which 
have just as repeatedly evaded resolution — caused the Medical Board, by a unanimous 
vote on July 26, 2007, to agree to abolish its diversion program effective June 30, 2008.  
It is unclear why these persistent failures are not also afflicting aspects of the State Bar’s 
LAP/State Bar Court’s ADP performance given the following: 
 
 (a) The external indicia suggest substantial similarities between the Medical 
Board’s diversion program (involving alcohol/drug monitoring and testing as a basis for 
discipline dispensation) and the State Bar’s LAP / ADP’s incorporation of LAP 
monitoring as a basis for a two-track alternative discipline format.6  As described above, 
LAP’s annual reports are reminiscent of the MBC diversion program’s annual reports in 
tone, content, and lack of specifics.  Similar caveats and contradictions may well arise 
from a more independent examination of the State Bar’s LAP and the State Bar Court’s 
related ADP. 
 
 (b) Medical and legal professionals have a similar interest in avoiding public 
protection enforcement where it may limit their professional practice and personal 
remuneration.  Both professions involve substantial potential compensation.  Both suffer 
financially from practice interruption.  
 
 (c)   Both professions involve extraordinary consumer reliance.  As discussed 
above, clients often entrust much to the competent legal acumen of their attorneys.  
Whether clients are able to pass on their estates to their intended beneficiaries, will be 
                                                 
6 The similarities are striking.  First, the statute creating the LAP was based directly on the statute creating 
MBC’s diversion program.  Compare the language of Business and Professions Code section 2340 
(creating MBC’s program) with the almost-identical language of Business and Professions Code section 
6230 (creating the Bar’s LAP).  Second, both programs require participants to sign contracts in which they 
agree to certain terms and conditions; both require participants to agree to treatment if treatment is 
recommended; both purport to focus on “monitoring” for compliance with the terms and conditions in the 
contract; and both use local group facilitators and regional “committees” to assist in overseeing participant 
compliance and recommending program response to noncompliance — in fact, several individuals 
concurrently serve as LAP and MBC program group facilitators and committee members.  The statutes of 
both programs contain detailed rules regarding issues having little to do with consumer protection (e.g., 
rules concerning committee membership and confidentiality of program participation), and both lack 
specific standards relevant to monitoring, consequences for noncompliance, or impact on discipline.  And 
finally, both programs are operated in absolute confidentiality, leaving external observers at the mercy of 
program staff for meaningful information.    
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deported to a foreign land, or will suffer incarceration, few professions intersect with 
potential irreparable harm more intimately than does this one — except perhaps for the 
medical profession.  It is no accident that the fiduciary duty between attorney and client is 
not ordinary, but is “of the very highest character,”Cox v. Delmas, 99 Cal. 104 (1893).   
The State Bar’s function, as with the Medical Board’s, is primarily one of public 
protection — the prevention of such irreparable harm where possible — through entry 
controls and through excision of those who violate standards intended to assure it. 
 
 (d) Both regulatory schemes lack standards and have delegated much discretion to 
persons with a vested interest in professional rehabilitation.  The Medical Board’s statute 
delegates authority to oversee the diversion program to a division of the Board itself.  
Although the Medical Board had a relatively direct supervisory role over a 27-year 
period, it failed to establish cognizable standards for eligibility or accountability, and 
failed to prevent “gaming” of the system.  And if left to its own devices, neither the 
general public nor the Board would know of system failure.  All they would have 
received are complaints from some consumer victims subject to dismissal as 
idiosyncratic, and the self-serving annual reports of those administering the program.  
The State Bar’s LAP is not even overseen by the Board of Governors; the statute 
delegates such authority to a committee outside the Board.  All the Bar has ever received 
(except for a recent “questionnaire” to LAP participants, discussed below) are those 
annual reports, and the Bar’s LAP lacks even the direct supervisory role within its 
governing offices that theoretically checked the Medical Board’s analogous diversion 
program. 
 
 With these four points of comparison in mind — and the lack of any independent 
audit of the State Bar’s programs, consider just a few of the detailed findings from the 
executive summary of the 2004 report of the MBC Enforcement Monitor, drawn from the 
65-page chapter concerning the diversion program: 
 

a.  All of the Program’s most important monitoring mechanisms are failing, 
and there are an insufficient number of internal quality controls to detect 
those failures.... 

 
  (1) The Program’s urine collection system is fundamentally flawed.  

[Those flaws include:] 
 

(A) Collection scheduling process deficiencies. ......  The practice of 
ignoring or repeatedly overriding the random collection schedule 
generated by the collection system manager (CSM) undermines the 
integrity of the random collection scheduling system. 

 
(B) Specimen collection process deficiencies.  Here, we found that 
collectors do not usually obtain urine specimens on the dates specified in 
the CSM’s master collection schedule.... 
 
(C) Reporting and recordkeeping deficiencies.... 
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(D) Urine collection system oversight deficiencies.  Program staff do not 
adequately monitor the collectors.  As noted above, collectors appear to 
have broad discretion to unilaterally modify the collection schedules 
prepared by the CSM or, in some cases, skip collections altogether.  As a 
result, many participants are not tested on the dates scheduled or are not 
tested as frequently as required.  It is unclear whether Program staff even 
know these events are occurring.  Additionally, Diversion Program staff 
do not routinely, or even periodically, review individual participant urine 
collection records.  If a positive test is reported for a participant, the case 
manager initiates consultations with all concerned parties in response to 
that specific report.  However, if no positive test results are reported, 
Diversion Program staff assume that all required collections have been 
completed as scheduled, submitted to the laboratory for testing, and 
reported as negative results. These assumptions are sometimes false.  In 
most cases, specimens are not collected on the dates scheduled and, in 
many cases, specimens are not collected as frequently as required.  In 
some cases, specimens are not collected at all for extended periods of time 
and nobody, other than the participant, is aware that this is occurring.  
Finally, prior to April 2004, the Program had no policy for response to so-
called “negative-dilute” test results.  Sometimes, participants who have 
resumed use of drugs or alcohol attempt to “dilute” their urine by 
ingesting large quantities of liquid. 

 
The results of our review suggest that at least several dozen of the Diversion 
Program’s current participants have, at some point, not been tested for an 
extended period of time when they should have been.  The results of our review 
also suggest that many more participants are not being consistently tested as often 
as they should be.  Nobody currently makes any effort to track or monitor actual 
collections on a proactive basis .... 

 
To summarize, the Diversion Program today in 2004 is plagued by the same 
problem found by the Auditor General in 1985 and again in 1986: The Diversion 
Program cannot guarantee the public that its participants are being tested as 
frequently as it requires.  Focusing specifically on Diversion Program participants 
who are permitted to practice medicine, about one-half of recent intakes were not 
tested as often as required during the first one to four months of participation.  
About 25% of new participants were not tested at all for at least one month 
following completion of the intake interview.  The relapse cases we reviewed 
indicated that five of the 20 participants who relapsed — all of whom were 
practicing medicine — were not tested as often as required.  The public is 
exposed to unnecessary risk. 

 
* * *   
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 (3) Worksite monitoring and reporting is deficient. The Program 
assures the public that if impaired physicians are permitted to practice medicine, 
they are “monitored” by non-impaired physicians.  However, the Program has set 
forth no workable definition of the duties, qualifications, or expectations of a 
“worksite monitor.”  Although some Diversion Program materials convey the idea 
that participants are “supervised” while practicing medicine, that is not the case.  
There are no requirements that the worksite monitor actually be onsite at the same 
time as the participant, supervise the participant in any way, or even meet with or 
talk to the participant.  There are no qualifications or criteria for someone 
functioning as a “worksite monitor”; the monitor is not even required to be a 
physician.  In fact, the Program Administrator stated that, on occasion, the 
Program is required to approve a physician’s office manager — someone who is 
hired and fired by the participant — as the worksite monitor.... 

 
 (4) Treating psychotherapist reporting is deficient.  The Diversion 
Program assures the public that impaired physicians are also monitored by 
treating psychotherapists who are required to file quarterly written reports with 
the Program.  However, this monitoring requirement is not being satisfied.  
Neither the case managers, the Program Administrator, nor the DECs (which 
annually review all Program participants) are ensuring that quarterly treating 
psychotherapist reports are filed. 
 
* * * 

 
Compounding the failure of its monitoring mechanisms ..., the Diversion Program 
is plagued by an almost complete lack of clear and enforceable rules, standards, or 
expectations to which participants are held.  The Diversion Program’s 
decisionmaking is characterized by an unacceptable “case by case basis” 
mentality which promotes inconsistent decisionmaking and serves the interests of 
neither the participants nor the public.  The Diversion Program’s statutes and 
regulations are skeletal at best, and set forth few enforceable rules, standards, or 
expectations for either the Program or its participants.  None of the monitoring 
mechanisms ... are even mentioned in, much less governed by, statute or 
regulation.  All of these monitoring mechanisms are contained in an 
unenforceable “procedure manual” that has rarely if ever been scrutinized by [the 
board] — which is statutorily responsible for administration of the Program — or 
even [the board’s] Diversion Committee. 

 
 Importantly, the excerpts above lack the power of the many pages and details of 
documentation presented in the 2004 audit.   Does the Monitor’s critique apply to the 
State Bar’s system?  Note the strong similarities in function and procedure — with the 
additional element of immediate Bar expansion into the netherworld of mental illness as a 
basis for alternative discipline.7  Where are the Bar’s clear standards for systemwide 

                                                 
7 Although the statute creating the Medical Board’s diversion program includes mental illness as one type 
of disease to be covered by the program, MBC’s program did not admit singly-diagnosed mentally ill 
physicians until 2003.  From 1981 until 2003, the program was designed to monitor — and only did 
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consistency?  Where is its independent audit of performance?  LAP officials may point to 
the “outcomes study” recently performed (see the LAP’s 2006 Annual Report).  But that 
merely involved a “written questionnaire” given to “LAP participants” during “LAP 
group meetings” and evaluated by a “research psychologist.”   How would such a 
questionnaire to participants detect the problems outlined in a real independent audit? 
 
 In her 2004 report, the Medical Board Enforcement Monitor expressed concern 
about the isolation of the diversion program from the Medical Board.  However, the State 
Bar Board of Governors is substantially more isolated from its LAP program.  Some of 
that isolation is borne of the ADP’s connection to the independent State Bar Court.  But 
how is an adjudicatory system the proper mechanism for monitoring compliance with 
contracts with chemically-dependent or mentally ill licensees, and somehow assuring 
public safety?  What other court system assumes such a task?  How is it suited 
structurally to do so? 
   
 ◆ Expansion of the ADP Beyond Drug/Alcohol Addiction.  The 2006 LAP 
annual report reveals that the State Bar Court’s ADP has referred 194 respondent 
attorneys to LAP – a group representing 367 separate disciplinary complaints (LAP 2006 
Annual Report at 12).  In 2006, ADP cases represented 15% of all new case filings.  
Importantly, the mental illness category of intake has grown markedly over the five years 
of the program.  The data from 2006 indicates that 37% of LAP participants are purely 
mental illness-based applicants (only 27% are solely substance-abuse participants, with 
the remaining 36% in dual status; id. at 7).   By comparison, only 1% of the Medical 
Board’s diversion program participants were singly-diagnosed mentally ill.  Of the total 
of 215 in-state physicians being monitored in fiscal year 2005-06, only one physician was 
allowed into diversion based solely on mental illness, without a chemical dependency 
element. (Medical Board of California Newsletter, Vol. 99, October 2006, at iv, 
<www.mbc.ca.gov>.) 
 
 We discuss below our proposal to eliminate the singly-diagnosed mental illness 
category from ADP inclusion.  Our rationale is not disrespect for mental illness or the 
importance of its treatment. But three factors militate against its inclusion: (a) the proper 
balance of risk to the public from treatment failure, (b) the State Bar Court does not 
incarcerate, but covers only the right to practice law — a position involving reliance by 
the public, and (c) the status of ADP inclusion as a separate-track dispensation. 
 
 The balance of personal rehabilitation versus public danger is necessarily 
informed by the recidivism record of human-kind subject to mental health intervention.  
Certainly the attempt to address attorney wrongdoing somehow related to treatable 
mental illness is a laudable exercise if there is little public risk involved.   But balancing 
the one against the other fairly leads to its exclusion as a basis for special-track 
dispensation.   CPIL supports mental illness treatment as a part of a State Bar Court 
order.  And we support such treatment for respondents and acknowledge it may indicate a 
                                                                                                                                                 
purport to monitor — substance-abusing physicians and “dually-diagnosed” physicians with chemical 
dependency as one diagnosis (where compliance can be measured via a urine test). 
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bona fide attempt at recovery.  It is properly considered in the Court’s remedy at the 
margins.  But the major benefit of such treatment ought not to be the self-serving 
avoidance of accountability for years of failure to address it — and for the harm or risk to 
others, but for its sui generis benefit.  Instead, the ADP creates a separate track of 
discipline dispensation for the offense already committed — itself the implied result of 
prior failure to seek treatment (or to complete it successfully).  Current criteria 
purportedly require a strong prognosis of treatment success for ADP entry.  So why is the 
prior record of refusal or failure not preclusive? 
 
 As discussed above, the audits of the Medical Board’s program not yet 
undertaken by the State Bar have revealed extensive gaming where there is the theoretical 
check of urine testing for violations.  The parameters of gamesmanship in a milieu of 
mental illness — everything from bi-polar disorder to sexual dysfunction to ubiquitous 
parentally-imposed neuroses — provide an intoxicating playground for respondent 
treatment manipulation and promises.   CPIL recommends that the State Bar not wait for 
the public harm posed by the continued inclusion of singly-diagnosed mentally ill 
attorneys in the ADP.  We respectfully predict that such continued inclusion and growth 
will yield in due course results reflected in the Medical Board’s diversion program audits 
in the less game-amenable area of chemical dependency.  And those results will at some 
point be subject to audit and disclosure, to the future embarrassment of  the Bar and the 
State Bar Court.  Put the burden where it belongs in a system of consumer reliance and 
professional obligation.  Mental illness is not a trigger for dispensation. The Bar should 
facilitate help for such problems.  And treatment, where successful, carries with it the key 
reward properly commending it: You will improve and not repeat.  And not suffer further 
sanction.  And not harm others.  These are your considerable rewards. 
 
 ◆ The Problem of Re-Focus on the Licensee Over Affected Clients.  A review 
of the “disease model” article in the LAP 2006 Annual Report captures the spirit that 
predominates the case for mental illness as a basis for dispensation.   Find the malady and 
excise it.  The analogy is to the concept of disease and cure.  The disadvantage of such a 
focus is why the criminal justice system’s prosecutors think a great deal about the victims 
they indeed meet (and respondents’ counsel and the courts may not meet quite as much).  
They think about future victims and talk about deterrence and removal as major goals.  
And it is why they have worked hard to allow victim statements prior to sentencing, and 
victim statements now required prior to parole decision, so the court has a chance to stand 
in others’ shoes. 
 
 For the policies here at issue to be decided fairly, the decisionmakers properly 
stand in multiple shoes.   They do not identify just with victims, but also not merely with 
the one before them — pleading excuse and asking for exception from sanctions meted 
out to others.  The self-serving context of such treatment and inevitable protestations can 
combine with policy advocates who occupy only their shoes, to create dispensation and 
future harm.  And the Medical Board’s record, where the evidence was independently 
gathered and closely examined, illustrates the deficiency of excessive focus on the one 
who is before you. 
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 OCTC Director Drexel notes in his November 30, 2007 memorandum that the 
LAP statute provides that “actual client harm” cannot have occurred to obtain LAP entry.  
But entry is available under three avenues under Business and Professions Code section 
6232(b): (1) by referral from OCTC, (2) by referral from the State Bar Court after 
discipline proceeding initiation, and (3) voluntarily by the attorney with OCTC or State 
Bar Court approval.  Only the last route is barred by “actual harm to the public...or 
clients.”  To address entry latitude, the OCTC proposes — as an ADP entry restriction — 
preclusion where current misconduct involves “acts of moral turpitude, dishonesty or 
corruption that has resulted in significant harm to one or more clients or the 
administration of justice.”  And the OCTC also prudently would require a “finding, based 
upon expert testimony” that the respondent will benefit from treatment so he or she is 
“unlikely to cause further misconduct.” 
 
 However, CPIL remains unconvinced that these barriers provide sufficient bright-
line excision to prevent abuse given the imponderables and lack of verification implicit 
with mental illness as a basis for discipline variation.  We cite four factors of special 
concern, even with the stated safeguards:  (a) Attorneys often receive the most sacrosanct 
trust of their clients — to keep them out of jail, to save their savings from depredation, to 
prevent their deportation to Somalia, to actualize their deepest-held hopes for the 
disposition of their personal assets to their children or charities.  As much as physicians, 
they can visit irreparable harm on consumers.  (b) In the mental illness area, we are often 
dealing with something relatively unascertainable, where qualification is too easy, 
successful treatment too problematical, monitoring and verification of compliance 
impractical, and recidivism common.  (c) Harm may be imminent but may not have 
occurred only because the attorney was caught early enough in the transgression to 
prevent it,  or because a third party intervened to save the day, or because a court made a 
decision that minimized the damage.  (d) How difficult is it to obtain a declaration from a 
mental health professional paid by a respondent that the respondent — any respondent — 
would benefit from the ministration of services from his profession, and that success is 
appropriately predicted? 
 
 CPIL would rather provide the positive inducement of Bar-advanced subsidies for 
mental illness treatment than to open the door for punishment dispensation based upon 
uncertain monitoring.  The latter provides an avenue for personal advantage from what is 
too likely to be disingenuous legal maneuvering.  Such treatment is not best driven by a 
lessening of punishment for past acts, but rather on the good faith concern that future acts 
be more responsibly performed.   
    
Specific Proposed Rules Supported by CPIL 
 
 The OCTC has proposed eight rule changes for the ADP.  These include 
guidelines precluding six categories of respondents from eligibility for the ADP (rule 
change #1).  They also establish a sensible deadline for agreement to a stipulation and 
findings of fact (within 120 days of referral to the ADP), and require the important public 
disclosure of that stipulation upon ADP admission (rule changes #2 and #6).  In order to 
limit abusive system gaming, the OCTC prudently proposes at least a presumption for 
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immediate inactive enrollment where the more severe recommended discipline track calls 
for a 90-day (or longer) suspension — rebuttable by the State Bar Court if it finds no 
danger to the public, and disqualifies respondents where new allegations are discovered 
outside the agreed-upon stipulation (rule changes #3 and #7).    The proposal requires the 
respondent to establish a “nexus” between substance abuse (or mental illness) and the 
misconduct by clear and convincing evidence (rule change #4).   It provides for de novo 
review of State Bar Court (hearing level) ADP decisions, and would preclude hearing 
judges handling the ADP from serving as hearing judges should regular discipline 
subsequently proceedings occur — unless the parties so stipulate  (rule changes #5 and 
#8).  CPIL supports these proposed changes, and further seeks the Bar’s approval of an 
external audit of the LAP/ADP programs and the limitation of the ADP to chemically-
dependent attorneys pending completion and evaluation of that audit. 
 
 Thank you for your consideration of these comments. 
 
      Sincerely, 
 
 
 
      Robert C. Fellmeth, Executive Director 
      Center for Public Interest Law 
      Price Professor in Public Interest Law 
      Former State Bar Discipline Monitor 
  


