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June 22, 2016 
 
The Honorable Hannah-Beth Jackson, Chair, and members 
Senate Judiciary Committee 
State Capitol, Room 2187 
Sacramento, CA 95814 
 
 Re: AB 2878 (Stone) —OPPOSE UNLESS AMENDED 
 
Dear Chairperson Jackson: 
 
 The Center for Public Interest Law (CPIL) has been monitoring state licensing agencies 
for 35 years. While other licensing boards have suffered through controversies and scandals, the 
Bar, regrettably, stands alone as the most persistently scandal-plagued licensing agency we have 
ever monitored.  We applaud the efforts of this Legislature to take the Bar to task; significant 
reform is long overdue. 
 
 There are two reasons why the Bar, over so many administrations in response to so many 
scandals, continues to favor the interests of lawyers over those of the public, at almost every 
opportunity, even though after each scandal there are earnest promises of self-reform.  Embedded 
in its very DNA is a governance structure that is bound to favor the interests of lawyers over the 
public.  Consider: 
 

The Bar alone, among all the licensing agencies in the State, melds lawyer trade 
association matters of keen interest to lawyers into the same structure that is supposed to 
subordinate the interests of lawyers and prioritize public protection and discipline. 
 
The Bar alone, among all the licensing agencies, is dominated by a supermajority of 
lawyers, some of whom are elected by other lawyers. 

 
 Why does the Bar continue to prioritize the interests of itself and lawyers over those of 
the public?  Because it is built that way. 
 
 The two underlying problems here are (a) the control of a state public agency by the very 
persons whose interests are at issue, and (b) the further confabulation of a state agency by giving 
it trade association functions unlike any other state agency.  AB 2878 is properly further 
amended to bring our state into the mainstream of regulatory practice.  We must oppose the bill 
unless both of these flaws are addressed, and it is amended to require deunification of the Bar’s 
trade association and regulatory functions. 
  
 CPIL supports the Assembly’s June 2, 2016 amendments to AB 2878 as far as they go. In 
fact, most of them come in direct response to findings in various audits and studies conducted 
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over the past year. The Assembly’s amendments eliminating the election of attorney members of 
the Board of Trustees (BOT) by fellow attorneys, establishing a public member majority on the 
Board, and ensuring that a majority of public members approve any motion are critical, and are 
the bare minimum necessary to ensure compliance with federal antitrust law and to address the 
many problems that have been documented at the Bar over the past several years.   
 
 While the Assembly’s amendments are certainly improvements, CPIL also recommends 
additional amendments that will strengthen this legislation to ensure that the Bar may efficiently 
and effectively achieve these priorities without distraction, as set forth below. In addition to 
deunification, we strongly recommend that the bill be further amended to add “access to justice” 
as an express “paramount” priority for the State Bar as a regulatory body in Business and 
Professions Code section 6001.1. CPIL’s proposed amendments will ensure that the Bar is 
required to maintain its commitment to achieving meaningful access to justice for all 
Californians, regardless of their income level, while at the same time protecting the public from 
unethical and incompetent attorneys.   
 
CPIL Expertise in State Bar Matters 
 
 CPIL is a nonprofit, nonpartisan academic and advocacy center based at the University of 
San Diego School of Law.  Since 1980, CPIL has examined and critiqued California’s regulatory 
agencies, including the State Bar of California.  We have attended the Bar’s meetings and 
followed its activities for 35 years.  From 1987 to 1992, I served as the State Bar Discipline 
Monitor (under then-Business and Professions Code section 6086.9), under appointment by then-
Attorney General John Van de Kamp, with CPIL serving as the Monitor’s staff.  The State Bar 
Discipline Monitor position was created by the Legislature and — over the course of almost five 
years — we wrote eleven reports on the operation of the State Bar’s discipline system.  We 
worked with Senator Robert Presley and a succession of State Bar Presidents to fashion some 40 
reforms of the system, including the passage of Senate Bill 1498 (Presley), 1988 legislation 
creating the current independent State Bar Court.  We participated actively in the proceedings 
and deliberations of the 2010 Governance in the Public Interest Task Force, whose work 
culminated in the Legislature’s passage of SB 163 (Evans) (Chapter 417, Statutes of 2011).  And 
we have been equally involved in the current Governance in the Public Interest Task Force 
proceedings this year. We are well aware that the Bar has a necessarily close relationship with 
the judicial branch under the aegis of the California Supreme Court.  And we are similarly 
familiar with all of the executive branch agencies that license and regulate other professions and 
trades in California. 
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I. THE BAR’S ACCESS TO JUSTICE EFFORTS HAVE DONE LITTLE TO ACTUALLY IMPROVE 

ACCESS TO JUSTICE IN CALIFORNIA 
 

 A major issue that has arisen this year – the “deunification” of the Bar, or the severing of 
its trade association functions from its regulatory duties – is the subject of one of the Assembly’s 
amendments (see below). A recurring theme throughout this year’s Governance in the Public 
Interest Task Force hearings and meetings has been a mantra from passionate trustees and 
attorneys selected by the Bar to testify that “access to justice would be irreparably harmed” if the 
Bar’s trade association functions were “deunified” from the regulatory body. Not only is this 
untrue, it is utterly ironic.  
  
 Despite its countless committees, commissions, and task forces supposedly dedicated to 
improving access to justice, in truth, access to justice in California remains dismal.  Legal 
services and access to justice for California’s underprivileged and immigrants collapsed in 2008. 
As the Bar itself documents: 
 

[T]here has never been adequate funding to provide legal assistance for the 
millions of Californians who need help. Even before the economic downturn, 
legal services organizations only had sufficient resources to meet about 20-30 
percent of the legal needs of low-income Californians. In recent years, the 
funding has reached critically low levels. One of the largest sources of state 
funding, interest on lawyers’ trust accounts (“IOLTA”), has dropped from over 
$22 million in 2007-2008 to under $5 million in 2013-2014. Not only did IOLTA 
revenue drop over 80% between 2008 and 2014, but other sources of funding 
including government grants and contracts, foundation funding and private 
giving, have all been negatively affected by the economic downturn. 
 

Civil Justice Strategies Task Force Report (February 2015) at 8.1  
 
 What has the Bar done in the last near-decade to address this crisis of historic proportion?  
Has it in the last nine years come to the Legislature to propose a plan to rectify this intolerable 
state of affairs?  Has it proposed any funding source for the Public Interest Attorney Loan 
Repayment Program (which has been in existence but unfunded since 2001) to make it 
financially feasible for attorneys to provide legal services to underserved communities?  Has it 
considered or proposed any models to address law school cost concerns? Has it considered 
alternative business structures or additional licensing options to make legal services more 
universally available to the public at an affordable price?   
 

                                                           
1 http://board.calbar.ca.gov/docs/agendaItem/Public/agendaitem1000013042.pdf 
 

http://board.calbar.ca.gov/docs/agendaItem/Public/agendaitem1000013042.pdf


Hon. Hannah-Beth Jackson, Chair, and Members 
Senate Judiciary Committee 
June 22, 2016 
Page 4 
 
 No. It did none of these things. It created the Civil Justice Strategies Task Force to study 
the problem. The task force completed its work in February 2015, and still, the Bar has done 
nothing.  On the other hand, here are some of the things the Bar did prioritize during that time: 
 

- Spending $76.6 million on the purchase and renovation of a building in downtown Los 
Angeles. 
 

- Hiring a Public Relations Officer with an annual salary of $177,000 – higher than the 
head of the White House Press Office.  
 

- Reducing its excessive backlog of disciplinary cases at significant risk to the public by 
allowing attorneys whom the Bar might have disciplined more severely – or even 
disbarred – to continue to practice law.  
 

- Negotiating discounts for Bar members on services ranging from rental cars to cell 
phones to life insurance.  
 

- Hearing hours of testimony at BOT meetings from disgruntled representatives from the 
Sections who are unhappy about having to comply with the Bagley-Keene Open Meeting 
Act, and the overhead allocation the Bar is charging. 
 

- Insisting on the inclusion of language in SB 387 (Jackson), the Bar’s 2016 dues bill, that 
would allow the Bar to seek dismissal of the eight-year-long Sander litigation in which 
the Bar refuses to provide Bar exam data to a UCLA law professor – a gambit which thus 
far has failed.  

 
 The same is true with protecting California’s working class and communities of color 
from predatory law schools. For decades these schools – all supposedly regulated by the Bar – 
have had dismal Bar passage rates but far less stringent performance disclosures than ABA 
accredited schools.  In February of 2015, first-time Bar exam takers from ABA accredited law 
schools had a 54% bar passage rate. By comparison, a first-time takers attending California Bar 
accredited law schools, as well as unaccredited law schools, had a 30% passage rate. The gap 
widens significantly for repeat test takers. Where 47% of repeat takers from an ABA accredited 
school passed, only 17% of repeat takers from California Bar accredited schools passed. Repeat 
takers from unaccredited schools only had a 16% bar passage rate. 
 
 This is extremely problematic; students who yearn to practice law are being persuaded to 
enroll in institutions with low Bar exam pass rates and are incurring life-altering debt – debt that 
cannot be eliminated through bankruptcy.  Ironically, the institutions where the chances of 
passing the Bar exam are the best have the best disclosure requirements and the institutions with 
the least chances have the worst disclosure requirements. 
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 Has the Bar noticed this and taken steps to correct it? 
 
 No. And another year goes by when thousands of Californians will be lured into useless 
law degrees and enduring debt for no reason...all on the Bar’s watch.  
 
 Despite what may be the best of intentions, in reality, the Bar – dominated by a 
supermajority of attorneys, and serving a dual function as trade association and regulatory body 
– has been frankly too distracted by its multi-faceted priorities to pay access to justice any more 
than lip service. 
 
 As CPIL testified to the Task Force on April 25, 2016, access to justice falls squarely 
within the Bar’s mission as a regulatory agency, and programs meant to further access to justice 
in California should remain as a regulatory function to be funded with mandatory licensing fees.  
In fact, the U.S. Supreme Court specifically held that mandatory licensing fees are properly spent 
on efforts to “improv[e] the quality of legal services.” See Keller v. State Bar of California, 496 
U.S. 1, 13 (1990).2  Our amendment proposed below addresses this issue and will ensure that the 
Bar is now statutorily mandated to address these issues and affect real change.  

 
II. CPIL SUPPORTS THE ASSEMBLY AMENDMENTS DATED JUNE 2, 2016 AS FAR AS THEY 

GO.  
 
 AB 2878 was substantially amended on the Assembly floor on June 2, after being 
soundly rejected by that body on May 31.  At the June 14, 2016 BOT meeting, members 
discussed the Assembly’s amendments with derision, disappointment, and frustration; members 
complained about the cost and “uselessness” of certain amendments.  The amendments were 
characterized as a “mishmash” which will interfere with the Bar’s completion of previous tasks 
assigned by the Legislature, and as “death by 1,000 cuts.”  To the contrary, CPIL agrees with 
most of the amendments as being completely justified by recent audits and reports on the Bar’s 
performance.  We highlight the major June 2 amendments below, and the logical justification for 

                                                           
2 Indeed, other state regulatory agencies (all of which are wholly separate entities from their respective 
trade associations) have maintained a mission to provide services to the underserved communities in 
California with great success. For example, the Medical Board created the Steven M. Thompson 
Physician Corps Loan Repayment Program, funded by a mandatory surcharge of $25.00 on license fees 
(Business and Professions Code section 2436.5), which provides approximately $105,000 in grants to 
repay loans of physicians working in underserved areas.  By contrast, although then-Assemblymember 
Bob Hertzberg authored AB 935 in 2001, creating a Public Interest Attorney Loan Repayment Program 
for licensed attorneys who practice public interest law, no funding had been allocated to this program 
until last year with SB 134 (Hertzberg), which provides a small amount of funding from escheated 
IOLTA accounts.  While a step in the right direction, this is not enough. 
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them based on years of audits and studies, ignored by the attorneys controlling their own 
regulation, as follows: 
 
 * Attorney Election of BOT Attorney Members Should End, and the Board of 
Trustees Should Be Controlled by a Public Member Majority.  Sections 6-10 of the bill 
would convert the composition of the Board of Trustees from a 13-6 attorney member majority 
(of whom six attorney members are elected by fellow attorneys in the six appellate districts) to a 
7-6 public member majority.  The bill would at long last end the conflict of interest inherent in 
the attorney election of attorney members of the BOT to regulate the attorney profession in the 
public interest, as is required by Business and Professions Code section 6001.1; and section 19 of 
the bill would provide that “no motion of the board can be approved unless a majority of the 
public members approve the motion.”   
 
 These provisions implement the February 2015 decision of the U.S. Supreme Court in 
North Carolina State Board of Dental Examiners v. FTC (“North Carolina”).  That decision 
holds that any anticompetitive act or decision of a state regulatory board that is controlled by 
“active market participants” (in other words, actively practicing licensees of that board) is not 
entitled to sovereignty or to “state action immunity” from federal antitrust scrutiny, unless the act 
or decision is subject to “adequate state supervision.”  By law, the BOT is controlled by 13 
actively practicing lawyers. Thus, as to the State Bar Board of Trustees, the State of California 
has one of two choices: (1) convert the composition of the Board to a public member majority 
with the safeguard that the public members cannot be railroaded by the attorney members – 
which is the direction this bill is taking, OR (2) require “adequate state supervision” in the form 
of active and required review by the California Supreme Court for anticompetitive effect. 
 
 Thus far, the position of the BOT appears to be that the Bar is exempt from North 
Carolina because it takes no action but only makes recommendations to the California Supreme 
Court.  This is factually and legally incorrect.  Yes, the Supreme Court reviews some Bar acts 
and decisions (such as changes to the Rules of Professional Conduct and may in rare 
circumstances review individual disciplinary decisions of the State Bar Court).  But no law 
requires the Court to review any Bar act or decision for anticompetitive effect; no law requires it 
to engage in “active” and actual (not merely potential) supervision.  And it does not review some 
Bar acts and decisions at all.  The Assembly’s amendments constructively implement the 
landmark U.S. Supreme Court decision, which – instead of being ignored or glossed over, as 
appears to be the Bar’s current approach – is entitled to respect and deference by the leaders of 
California’s legal profession. 
 
 The conversion of the composition of the Board would be phased in over a three-year 
period.  Additionally, the bill requires BOT members to have experience and/or expertise in 
particular subject matter areas (including public finance, public administration, legal ethics, 
and/or past state government regulatory experience).  Although some BOT members scoffed at 
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this requirement in the apparent belief that it would hinder the discretion of appointing 
authorities, this practice is not at all unusual; the seats on many state occupational licensing 
boards are reserved for individuals with particular expertise or experience, to ensure the 
inclusion of diverse viewpoints on state regulatory boards. 3 
 
 * A Final Study of the Separation of the Bar’s Regulatory Functions From its Trade 
Association Activities.  Section 3 of the bill requires the creation of the State Bar Governance 
Commission, which is required to study the “deunification” issue (the long-overdue separation of 
the Bar’s regulatory functions from its trade association functions) and to issue a report with 
recommendations as to “the best governance structure for the State Bar to ensure that the 
protection of the public is the highest priority in the licensing, regulation, and discipline of 
attorneys and that the State Bar appropriately functions as a government agency subject to laws 
that apply to similar regulatory bodies.”   
 
 This provision is admittedly a substitute for a deunification directive, and is a modest step 
in the long-sought dissolution of this public agency’s naked and distracting trade association 
activities.  CPIL is constrained to point out that the deunification issue has been studied 
repeatedly, on many occasions and over multiple decades spanning back until at least 1992, by 
the legislature, past Bar-appointed commissions and task forces, and most recently the Bar’s own 
(belatedly-created) second Governance in the Public Interest Task Force under Business and 
Professions Code section 6001.2.  In its April 25, 2016 written testimony to that Task Force, 
CPIL included an appendix documenting all of those various efforts; that appendix is attached to 
this testimony for the Committee’s convenience.  This issue has been studied to death.  It is time 
for action.  It is completely improper for a government agency to mix regulatory duties with 
trade association activities that are promotional and protective of the profession the agency is 
                                                           
3 For example, the Contractors’ State License Board (CSLB), which consists in majority of 
public members, is required to have as one of its public members a representative of a “statewide 
senior citizen organization,” Bus. & Prof. Code § 7002(a), in recognition of the fact that 
unscrupulous CSLB licensees often prey upon senior citizens. The California State Athletic 
Commission, which regulates professional and amateur boxing, is required to have (among its 
seven members) at least four members who are physicians who specialize in neurology (in 
recognition of the kinds of head/concussion injuries most often suffered by boxers), financial 
management (because the Commission administers a pension plan for retired boxers), and public 
safety (to ensure that boxing is not infiltrated by organized crime).  Bus. & Prof. Code § 
18602(b).  The Board of Pharmacy must have, among its pharmacist members, representatives of 
various pharmacy practice areas (such as a pharmacist who works at an acute care hospital, 
another who works at an independent community pharmacy, another who works at a chain 
community pharmacy, and another who works at a skilled nursing facility (Bus. & Prof. Code § 
4001(c)); without this specification, pharmacists from the nationwide chains would undoubtedly 
dominate the Board.  These are only a few of dozens of examples of required qualifications for 
Department of Consumer Affairs board members. 
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supposed to regulate.  That creates a conflict of interest, and has resulted in time-consuming and 
bureaucratic calculations of expenditures which may be funded with compulsory Bar licensing 
fees and those that may not be so funded.  No other California occupational licensing agency is 
structured as such; no other agency has a “Hudson deduction” by which licensees can opt out of 
paying for trade association activities they choose not to support.   
 
 The Bar has been given many opportunities to study the deunification issue – most 
recently in Business and Professions Code section 6001.2, which required it to convene a second 
Governance in the Public Interest Task Force by February 1, 2013, which Task Force was 
required to issue a report and recommendations to the Legislature by May 15, 2014.  The Bar — 
the leaders of the legal profession in the State of California — chose to completely ignore that 
legislative directive.  That misconduct is reflected in the legislative findings in AB 2878, and we 
daresay that the Bar has forfeited its chance to continue to stall on this issue. 
 
 * Appointment of an Independent State Bar Discipline Monitor.  Section 22 of the 
bill requires the Chief Justice to appoint an independent “State Bar Discipline Monitor” who 
shall audit and investigate the Bar’s disciplinary system, “making as his or her highest priority 
the reform and reengineering of the State Bar’s enforcement program and operations and the 
improvement of the overall efficiency of the State Bar’s disciplinary system so that the State 
Bar is successfully and consistently protecting the public” (emphasis added). 
 
 We need not remind this Committee of the title of the Bureau of State Audits’ 2015 
report on the Bar’s discipline system: State Bar of California: It Has Not Consistently Protected 
the Public Through Its Attorney Discipline Process and Lacks Accountability (emphasis added).   
We also need not remind this Committee of the major findings of that report.  The State Auditor 
found both of the following, and both of these findings were repeated from the State Auditor’s 
2009 audit — meaning the Bar had disregarded them for six years: (a) The Bar has not 
consistently calculated and reported (as required by Business and Professions Code sections 
6086.15(b) and 6094.5) its “backlog” of complaints that are over six months old, nor has it 
apprised its stakeholders of the various ways in which it changes its calculation of the “backlog” 
in its annual discipline report (Report at 26); and (b) the Bar does not consistently calculate and 
report its discipline case processing times, nor does it apprise its stakeholders of the various ways 
in which it changes its calculation of case processing times (Report at 30–31). The Auditor also 
found that, in its 2011 attempt to eliminate the “backlog,” the Bar settled dozens of cases by 
imposing an insufficient level of discipline.  “In 2010 and 2011, during the years the State Bar 
focused its efforts on decreasing the backlog, the State Bar settled more cases than in any of the 
other four years in our audit period and it appears that some settlements should have resulted in 
more severe forms of discipline.… By prioritizing reduction of the backlog, the State Bar may 
have put the public at risk because it settled more cases for less severe levels of discipline than it 
otherwise might have” (Report at 23).   The audit also found that the Bar — rather than spending 
its resources to improve its discipline system — spent a substantial portion of its resources to 
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purchase a building in Los Angeles and then misled the Legislature about the actual cost of the 
building and the fact that it had made a final decision to purchase the building, “even though 
state law required it to do so” (Report at 43).  
 
 Finally, we need not remind this Committee that the Bar fired its former executive 
director in November 2014, which termination involved accusations and cross-accusations about 
the status of the Bar’s disciplinary backlog, alleged failure on the part of the discipline system to 
properly investigate complaints about the unauthorized practice of law, and other internal 
improprieties.  The former executive director immediately sued the Bar and others connected 
with the Bar for wrongful termination – and since that time, the actual status of the discipline 
system has been shrouded in “pending litigation” secrecy for almost two years.  It is safe to say 
that no one really knows how the Bar’s discipline system is operating; no one really knows 
which allegations are true and which are not. 
 
 We are aware that SB 387 (Jackson) (Chapter 537, Statutes of 2015) required the Bar to 
commission a workforce plan for its discipline system, and we have read the resulting report.  
Although the report contributes to what is known about the Bar’s discipline system, the vendor 
which conducted the study and wrote the report was not tasked with auditing and investigating 
the Bar’s disciplinary system, “making as his or her highest priority the reform and reengineering 
of the State Bar’s enforcement program and operations and the improvement of the overall 
efficiency of the State Bar’s disciplinary system so that the State Bar is successfully and 
consistently protecting the public.”  We know from experience that there is a major difference 
between the tasks of the various vendors which conducted the studies mandated by SB 387 and 
an independent State Bar Discipline Monitor.  As this Committee knows, the Bar was assigned 
an independent discipline monitor in 1986 legislation.  As noted above, I was appointed by then-
Attorney General John Van de Kamp to fill the position for three years.  After we successfully 
sponsored legislation creating the first and only State Bar Court that operates independently of 
the legal profession, the legislature extended my term for two more years so we could oversee 
the implementation of the changes.  Working cooperatively with five successive State Bar 
Presidents, we were able to make dozens of statutory, regulatory, and policy changes.   
 
 In today’s milieu, an independent State Bar Discipline Monitor could actually assist the 
BOT and executive staff in implementing the recommendations made in the four studies issued 
earlier this summer – including the compensation study which found that the Bar’s attorney 
employees are underpaid, while its non-attorney employees are significantly overpaid.4 And as 
the workforce planning study revealed, the Bar has starved its discipline system of funds needed 
to protect consumers, with spending on discipline a fraction of its level when the reforms of the 
first State Bar Discipline Monitor were enacted. 
 

                                                           
4 Elizabeth Parker letter accompanying reports required by SB 387 (May 13, 2016) at p. 4. 
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 At the BOT’s June 14, 2016 meeting, one member complained bitterly about the State 
Bar Discipline Monitor provision, arguing that it will interfere with the hiring and functioning of 
the new Chief Trial Counsel.  Nothing could be farther from the truth.  Consistent with the 1986 
Bar Monitor statute, AB 2878 says that “the monitor shall exercise no authority over the State 
Bar’s discipline operations or staff.”  During our five-year service as State Bar Discipline 
Monitor from 1987-1992, at no time did we involve ourselves in any individual disciplinary 
matter.  Importantly, the bill requires the Bar to cooperate with the Monitor – but that means 
cooperation with requests to examine files, produce data, and be interviewed.  The bill’s 
language is a faithful combination of the successful prior State Bar Discipline Monitor 
legislation and also with SB 1950 (Figueroa) (Chapter 1085, Statutes of 2002), which created a 
similar “Enforcement Monitor” at the Medical Board of California. 
 
 * Required Financial Audits by the Bureau of State Audits.  Under existing Business 
and Professions Code section 6145, the Bar’s financial statement is subject to an annual audit by 
an outside public accounting firm.  AB 2878 would replace that outside public accounting firm 
with the Bureau of State Audits for a four-year period, and would enhance BSA’s responsibility 
beyond the “financial statement” to the Bar’s “revenues, expenditures, reserves, and its financial 
statement.”  These audits — to be conducted by the Legislature’s own auditors (in whom it has 
significant trust) — are fully justified by the findings in BSA’s 2015 and 2016 audits of the Bar.  
Additionally, BSA’s financial audit that is due in January 2017 must also examine the Bar’s 
“executive salaries and benefits, outside contracts, and real estate holdings, to determine the 
expenses that are appropriate and necessary to protect the public and what the appropriate level 
of member dues should be.”  This directive is amply justified by the pending cross-litigation 
pitting the Bar against its former executive director and BSA’s findings in its June 2016 audit. 
 
 * Bar Discipline System Focus on Unauthorized Practice of Law.  New section 6134 
would require the Bar’s discipline system to both handle and prosecute complaints of the 
unauthorized practice of law (UPL), including matters where licensed attorneys are aiding and 
abetting non-attorneys to practice law, both administratively and by referring them to outside 
prosecutorial entities.  Whether the Bar has appropriately handled these complaints in the past is 
a matter of dispute; it certainly does not help that, during the pendency of the Bar’s ongoing 
litigation with its former executive director, a drawerful of over hundreds of complaints about 
UPL was discovered at the Bar’s offices — unprocessed and unaddressed.5 
 
 We believe that the detailed directives in new section 6134 are perhaps a bit prescriptive, 
but we do not quibble with the concept.  Most Department of Consumer Affairs boards have 
some jurisdiction to investigate and stop unauthorized practice — in addition to referring these 
matters to local prosecutors, DCA boards are authorized to issue citations, fines (up to $1,000 per 
violation), and cease and desist orders in matters involving unlicensed practice.  They can even 
request a telephone company to disconnect telephone service to any business conducting 
                                                           
5 Lyle Moran, Bar Vows to Prosecute Practice Complaints, Los Angeles Daily Journal (May 11, 2016). 
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unlicensed practice.  See Bus. & Prof. Code § 145 et seq. (“Unlicensed activity enforcement”).  
There is no good reason why the State Bar should not have concomitant authority. 
 

III.  CPIL’S PROPOSED AMENDMENTS WILL STRENGTHEN THE LEGISLATION TO 
ENSURE LONG-TERM REFORM 

 
In light of CPIL’s breadth of experience on these matters, CPIL respectfully recommends the 
following: 
 

1) Add “Access to Justice” as One of the Bar’s Paramount Priorities. 
 
 To ensure that access to justice maintains its rightful place as a key mission of the Bar, 
we recommend two amendments:  
 

1. Business and Professions Code section 6001.1 should be amended to add “access 
to justice” as a paramount priority of the Bar, in addition to its public protection 
mission. 
 

2. Subdivision (6) should be added to the proposed language in section 6011(c) to 
add “Legal services to low- and middle-income Californians” as a sixth area of 
required expertise which BOT members must possess. 

  
 

2) Require Deunification and Ensure that Members of the Public Have a Voice on the 
Proposed Governance Commission for its Implementation. 

 
 CPIL has long supported deunification of the State Bar, and would prefer that this 
legislation include a deunification mandate rather than yet another study of the issue.  (See 
Appendix.)  Under our model, the State Bar Governance Commission in this Bill would instead 
implement deunification. 
 
 However, as stated above, CPIL supports the Assembly’s amendment creating the 
California State Bar Governance Commission. Proposed section 6003.3 specifies how many 
people should be on the Bar Governance Commission and who shall appoint them, but it is silent 
on how many of the members must be attorneys and how many must be public member non-
attorneys. Nor does it specify whether any of the Commission members should be currently-
serving members of the BOT.  The composition of the Commission should be clarified. 
 
 The Bar’s current Governance in the Public Interest Task Force appears to be heading 
down the same road as its predecessors – with many of its members, despite their professed 
commitment to public protection, in reality clinging desperately to the status quo, attorney-
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dominated, trade association-focused mission.  The proposed Commission must not be more 
of the same.  
 
 Regardless of whether the Commission analyzes deunification, or implements it, CPIL 
recommends that proposed section 6001.3 be amended in three ways:  
 

1. Require that at least four of the nine members of the commission be members of 
the public.   
 

2.  Require that at least two of the members of the commission are not current or 
former member of the Board of Trustees, and are not swayed by the politics we 
have continually observed over the years.  

 
3. Require at least one of the members of the commission to have specific 

experience in the legal aid field. 
 

3) Strengthen the Investigatory Powers of the Discipline Monitor. 
  
 Section 22 of the bill provides that the State Bar Discipline Monitor “shall have the same 
access to documents as the Chief Justice of the California Supreme Court.”  Consistent with the 
1986 legislation creating the first State Bar Discipline Monitor, we suggest that language instead 
provide that the Monitor has “the same investigative authority as the Attorney General.”   
 

4) Ensure Audit Requirements have a Clear Starting Date.  
 
 Section 28 of the bill, which reenacts existing section 6145 of the Business and 
Professions Code, needs a sunrise date. 
 

5) Require the Bar to Disclose Critical Bar Exam Information to Law Schools About 
Their Students 

  
 Section 21 of the bill adds subdivision (b) to Business and Professions Code section 
6060.25 to state “This section does not prohibit the disclosure of any of the following” and lists, 
among other information, “information provided to a law school that is necessary for the purpose 
of the law school’s compliance with accreditation or regulatory requirements.”   
  
 While certainly a step in the right direction, we propose amending subdivision (b) to read 
“Notwithstanding subdivision (a), the Bar shall disclose the following information.”  This 
amendment would not leave it to the Bar’s discretion to determine whether or not it will disclose 
information that California law schools must in turn provide to the American Bar Association to 
maintain accreditation. 
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CONCLUSION 
 
 Unless and until this bill addresses these reforms, CPIL must respectfully oppose AB 
2878. 
 
     Respectfully submitted, 

       
 
     Robert C. Fellmeth, Executive Director 
     Center for Public Interest Law 
     Price Professor of Public Interest Law 
     University of San Diego School of Law 
     State Bar Discipline Monitor, 1987–92 
 
 
cc.  Hon. Members, Assembly Judiciary Committee  

Elizabeth Parker, Executive Director, State Bar 
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APPENDIX A 
 
CPIL has monitored the State Bar since 1980 — for 35 years.  During that time period, we recall at 
least the following: 
 
● During July of 1992, Assembly Speaker Willie Brown amended his bill, AB 687 (Brown), to 

include provisions abolishing the State Bar of California as the state’s attorney regulatory 
agency and creating a new “Attorneys’ Board of California” within the Department of 
Consumer Affairs, which houses most of the state’s other occupational licensing agencies.  
That bill, carried by one of the legislature’s most powerful lawmakers, shocked the Bar into 
action. The Bar persuaded Speaker Brown to remove the abolition provisions from his bill 
and to amend it to instead require the Bar to appoint a 21-member task force to study whether 
the integrated Bar should be abolished. Under the amended version, the Bar would have been 
permitted to appoint 15 of the 21 members (including all 11 lawyer members) of the task 
force.  Governor Pete Wilson vetoed AB 687 (Brown), citing the fact that he was given no 
role in appointing the task force members.  “A task force of this composition would be 
lacking in objectivity and would not lend credibility to a truly independent study of 
alternatives to the structure of the State Bar ... A study broader in scope and in representation 
than that contemplated by this bill is warranted,” wrote Governor Wilson, in what would be 
the first of his many comments on the structure of the State Bar.1 

 
● Despite the veto, the Board of Governors — at its January 1993 meeting — voted to establish 

a commission to study the future of the legal profession and the role of the State Bar in 
regulating it.  On March 30, 1993, Bar President Harvey Saferstein appointed Los Angeles 
attorney and former Board of Governors member Patricia Phillips to chair the commission.  
The “Commission on the Future of the Legal Profession and the State Bar” (eventually called 
the “Futures Commission”) grew to include 21 members appointed by the Governor, 
Legislature, and the Bar. It held a series of public hearings throughout 1993 and 1994 and 
released a series of recommendations on a wide-ranging set of issues in April 1995.  On the 
issue of deunification, the Commission said only: “The unified (mandatory) bar should be 
retained in California for all current functions (other than the adjudication of attorney 

                                                           
1 AB 687 was preceded by at least four other efforts to dismantle the Bar: (1) AB 4120 (Felando) (1986) would have 
repealed the statutory provisions establishing the State Bar and established an Attorney’s Regulatory Board within 
the Department of Consumer Affairs; (2) ACA 46 (Felando) (1986) would have deleted the constitutional authority 
for the State Bar; (3) AB 4120 (McClintock) (1986) would have repealed the statutory provisions establishing the 
State Bar and established an Attorney Regulatory Board within the Department of Consumer Affairs; and (4) in 
1992, Yorba Linda political consultant Robert Kiley circulated a petition to qualify an initiative for the November 
1992 ballot; the initiative would have abolished the Board of Governors and replaced it with an elected 
commissioner who is an inactive member of the Bar. The initiative, which also would have required attorneys to be 
retested every four years, failed to qualify for the ballot. 
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discipline cases in the State Bar Court). [vote 13 yes, 8 no]” At its August 1995 meeting, the 
Board of Governors adopted this recommendation of the Futures Commission.2 

 
● At the same time the Board of Governors adopted the Futures Commission’s 

recommendation to retain the unified bar, Governor Wilson signed SB 60 (Kopp) (Chapter 
782, Statutes of 1995), which required the Bar to conduct a plebiscite of its active members 
to determine whether they favor abolishing the State Bar as the agency regulating lawyers.  
The bill tasked the Bar with asking California lawyers the following question: “Shall the 
State Bar be abolished as the agency regulating lawyers in this state on behalf of the 
Legislature and Supreme Court, with its regulatory functions turned over to another body or 
bodies and some or all of its other activities handled by a voluntary bar association or 
associations?”  Conducted in June 1996, only 60,885 active members of the Bar (out of 
119,327 active members) cast a valid vote.  Of those, 21,589 lawyers answered “yes” to the 
plebiscite, while 39,296 lawyers voted “no.”3 

 
● During 1997, SB 1145 (Burton) — the Bar’s “dues bill” for 1998 — was passed after a rocky 

trip through the legislature; three public members of the Board of Governors even testified 
against it in the Assembly.  Legislative analyses of the bill cited high Bar dues (despite a 
1995 Bureau of State Audits finding that the Bar had not taken advantage of opportunities to 
reduce its fees, did not adequately control travel and contracting costs, and did not recover 
costs related to its discipline and Client Security Fund programs); ongoing litigation by 
lawyers unhappy over the Bar’s ongoing legislative lobbying on issues unrelated to 
regulation of the legal profession or improvement of access to the justice system); excessive 
salaries for senior managers; and a dubious lobbying contract. Specifically, the Bar’s lobbyist 
resigned his $125,000 per year position, and was then awarded a two-year $900,000 contract 
which included an illegal $75,000 bonus if the lobbyist negotiated a two-year dues bill. 
 
On October 11, 1997, Governor Wilson vetoed the dues bill and issued a stinging veto 
message.  He noted that the Bar was created in 1927 to assist the Supreme Court “with 
responsibility for regulating the legal profession and promoting fair and efficient 

                                                           
2 Interestingly, the Futures Commission made several other recommendations that the Bar has never pursued.  
Among others, the Futures Commission recommended that (1) only graduates of ABA- or California-approved law 
schools should be allowed to sit for the California Bar Examination, (2) the Bar should grant reciprocal admission to 
a person licensed for three years in another jurisdiction if that jurisdiction reciprocates with California licensees; (3) 
California attorneys should be required to carry malpractice insurance; (4) the State Bar Court should be transferred 
to the California Supreme Court; and (5) the Chief Trial Counsel should be appointed by the California Supreme 
Court instead of the Board of Governors. 

3 Undeterred, Senator Kopp amended his SB 1413 (Kopp) in 1996 to create a new “Administrative Office of the 
California Supreme Court” which would perform the regulatory functions of the State Bar, while a new “California 
State Lawyers’ Association” would perform all nonregulatory functions, such as the promotion of lawyers’ interests.  
That bill died in committee without a hearing. 
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administration of justice. The Bar has drifted, however, and become lost, its ultimate mission 
obscured.  It is now part magazine publisher, part real estate investor, part travel agent, and 
part social critic, commingling its responsibilities and revenues in a manner which 
creates an almost constant appearance of impropriety.” The Governor pointed directly to 
the Bar’s structure as a “unified” bar.  A lawyer himself who is not known for left-leaning 
views, the Governor stated: “Last year, a significant minority of bar members voted to 
abolish the mandatory bar in favor of a voluntary model embraced in ten other states.  This 
difference of opinion as to the mandatory nature of the Bar is at the heart of what might 
be charitably characterized as an almost chronic disharmony.  Simply stated, some 
members believe that the Bar cannot function effectively as both a regulatory and 
disciplinary agency as well as a trade organization designed to promote the legal 
profession and collegial discourse among its members.”  The Governor concluded: “It is 
time for the Bar to get back to basics: admissions, discipline, and educational standards.  I 
would look with favor upon a bill that required Bar members to pay only for functions which 
were, in fact, a mandatory part of a responsible, cost efficient regulatory process....”  The 
consequences of the veto were staggering to the Bar and its ability to protect the public from 
unscrupulous lawyers; within eight months, it was forced to lay off 470 of its 700 employees 
(including most of its discipline system employees); it retained only about 200 persons to 
handle the most essential functions and those programs (such as admissions) that were 
funded by sources independent of the dues bill. 

 
● On May 29, 1998, Governor Wilson issued a press release entitled “Reforming the State 

Bar,” in which he announced the contents of a “dues bill” that he would consider signing. He 
demanded a new mandate of “protection of the public” for the Bar, “with its top priority the 
maintenance of discipline among members, not promotion of the legal profession.”  The 
Governor also sought to lower licensing fees and ensure financial accountability of the Bar to 
the Legislature.  As for oversight, he sought to replace the 23-member Board of Governors 
“with an appointed Board similar to that employed by the Medical Board of California,” with 
gubernatorial appointees subject to Senate confirmation; he also believed the new Board 
should be subject to the Bagley-Keene Open Meeting Act. Finally, he sought to shift the 
duties of the State Bar Court to the California Supreme Court. 

 
● In 1998, three bills were introduced to deal with the Bar. The Bar sponsored AB 1669 

(Hertzberg), which would have preserved its existing governance structure and its authority 
to regulate admissions, discipline, and development of professional standards; and prohibited 
the Bar from using compulsory Bar dues on its Conference of Delegates or its Sections. AB 
1669 would also have restricted Bar legislative lobbying to its discipline, admissions, 
professional competence, and legal services functions. AB 1798 (Morrow) would have 
stripped the Bar of all but its most essential services: admissions, discipline, and regulation of 
the legal profession; it would have eliminated the Client Security Fund, the Bar’s oversight of 
attorney referral services, the Legal Services Trust Fund, and the Judicial Nominees 
Evaluation Commission.  As introduced, SB 1371 (Kopp) would have abolished the Bar 
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entirely and turned most of its functions over to the Administrative Office of the Courts 
under the California Supreme Court. SB 1371 would have allowed for the creation of a 
voluntary California State Lawyers’ Association to lobby on behalf of lawyers.  Senator 
Kopp later amended his bill to preserve the Bar but limit its functions (and its expenditure of 
compulsory Bar dues) to those functions authorized by the Legislature; the amended bill 
would also have converted the 23-member Board of Governors to a 19-member board with 
17 members appointed by the Governor and two members appointed by the Legislature, and 
would have subjected the Bar and all of its committees to the Bagley-Keene Open Meeting 
Act. Although two of these bills (AB 1669 and SB 1371) were the subject of extensive 
hearings by the Legislature, none of them emerged from the Legislature.  Governor Wilson 
left office in 1999 without ever signing another Bar dues bill. 

 
● In 1999, Governor Gray Davis signed SB 144 (Schiff and Hertzberg), which once again 

authorized the Bar to charge its members licensing fees; however, it restricted the fee to $395 
annually (as compared to $478 in 1996 and $458 in 1997), and it required the Bar to further 
discount its fees for lawyers earning less than $40,000 per year.  The bill prohibited the Bar 
from using mandatory licensing fees on the Conference of Delegates or the Sections; set a 
minimum “Hudson deduction” of $5; required the Bar to engage in competitive bidding 
before entering into any contract for goods, services, or both in an amount greater than 
$50,000; and required the Bar to undergo external and independent financial and 
performance audits on an ongoing basis.  Pursuant to SB 1897 (Kuehl) (Chapter 415, Statutes 
of 2002), the Conference of Delegates formally left the State Bar in 2002 and spun off into a 
California nonprofit mutual benefit organization. 

 
● On October 12, 2009, Governor Arnold Schwarzenegger vetoed SB 641 (Corbett), the Bar’s 

dues bill.  He noted that Governor Wilson had vetoed the dues bill in 1997, and stated: 
“Unfortunately, twelve years later, inefficiencies remain unaddressed and questions about the 
State Bar’s role in the evaluation of judicial nominees suggest that the State Bar’s political 
agenda continues.”  The Governor cited to a July 2009 Bureau of State Audits report on the 
Bar that cited excessive salaries for staff; the high cost of the discipline system “while the 
number of disciplinary inquiries has declined; and a lack of internal controls [that] allowed 
the embezzlement of nearly $676,000 by a former employee.” He also noted that the Bar’s 
Judicial Nominees Evaluation (JNE) Commission breached the confidentiality that is 
supposed to shroud its proceedings by leaking a qualification rating of one of the Governor’s 
nominees. The Governor concluded: “The State Bar cannot continue with business as usual.  
It must take the time to reexamine the problems noted by the State Auditor and continue its 
investigation into the JNE Commission.” 

 
● During the summer of 2010, legislative dissatisfaction with the Bar prompted significant 

amendments to the Bar’s dues bill, AB 2764 (Committee on Judiciary).  Legislative analyses 
of the bill cited Bar reserves exceeding $12 million despite rapidly declining revenues for 
California’s legal services organizations; an exceedingly long and bitter rulemaking process 
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that finally resulted in a Bar rule requiring attorneys to simply disclose to clients that they do 
not carry legal malpractice insurance; and a 2009 “Find A Lawyer” program that was scaled 
back by the Bar in deference to complaints by local county bar associations that the program 
would interfere and compete with their lawyer referral services. This Bar track record led 
legislative analysts to conclude that “recent actions by the State Bar Board of Governors have 
not sufficiently taken into account the protection of the public.” 

 
As signed by the Governor in September 2010, AB 2764 permitted the Bar to charge the 
same level of licensing fees during 2011 as it was permitted to charge in 2010; however, it 
gave lawyers the voluntary option of diverting $10 of their license fee to a temporary fund (to 
sunset three years hence) to augment legal services funding. 

 
Importantly, the bill required the Board President to convene a “Governance in the Public 
Interest Task Force” by February 1, 2011. AB 2764 charged the Task Force with conducting 
public hearings and submitting a report to the Legislature by May 15, 2011 “that includes its 
recommendations for enhancing the protection of the public and ensuring that protection of 
the public is the highest priority in the licensing, regulation, and discipline of attorneys.”  
Anticipating conflict, the bill stated that “if the task force does not reach a consensus on all of 
the recommendations in its report, the dissenting members of the task force may prepare and 
submit a dissenting report.” 

 
● After holding about a dozen meetings and public hearings at which it heard public comment 

from a wide variety of sources, the Task Force did in fact issue a “majority report” and a 
“minority report” on May 11, 2011.  The “majority report” (supported by seven members of 
the Task Force, including most of the attorney members) proposed some cosmetic changes 
but — perhaps unsurprisingly — did not alter the basic current system in which the 23-
member Board of Governors (renamed as “Board of Trustees”) would be retained and most 
of the attorney members of the Board would continue to be elected by other lawyers, the 
system that produced their own selection to the Board.  The “minority report” (supported by 
two attorney members and two public members of the task force) called for a smaller, 15-
member “Board of Trustees” consisting of nine attorneys and six public members, all of 
whom would be appointed by public officials (including the California Supreme Court). The 
minority report also called for a revision to the State Bar Act to make public protection the 
“paramount” priority of the Bar and the Board of Trustees, and to require all trustees to take 
an oath making public protection their highest priority. Finally, the minority report called on 
the Legislature to subject the Bar to the Bagley-Keene Open Meeting Act.  Legislative staff 
to the two judiciary committees took both reports and merged several of their 
recommendations into SB 163 (Evans) on May 27, 2011. 

 
● As signed by Governor Brown on October 2, 2011, SB 163 (Evans) represents a compromise 

product resulting from the work of the Governance Task Force. The bill renamed the Board 
of Governors as the “Board of Trustees” (to more accurately reflect the Board’s fiduciary 
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duty to the public), downsized it to 19 members, and changed the method of selection of the 
attorney members.  Six attorney members may be elected by attorneys in recast districts 
based on the six appellate court districts; seven attorney members will be appointed by public 
officials (the California Supreme Court and the Legislature); and six non-lawyer public 
members will continue to be appointed by the Governor and the Legislature.  Consistent with 
the statutes creating other occupational licensing boards, SB 163 specified that protection of 
the public is the highest priority for the State Bar and its Board of Trustees in exercising their 
licensing, regulatory, and disciplinary functions.  It required the Board to conform its open 
meeting rules to the Bagley-Keene Open Meeting Act, and subjects its public members to the 
conflict of interest laws in the Business and Professions Code to which public members of all 
other occupational licensing boards are subject.  It added new section 6140.12 to the Business 
and Professions Code, which requires the Board to complete and implement a five-year 
strategic plan (which must be updated every two years), and requires the Board’s President to 
update the Supreme Court, Governor, and Judiciary Committees of the measures the Board 
has taken to implement the strategic plan on an annual basis.  Importantly, SB 163 added new 
section 6001.2 to the State Bar Act, which charged the Bar with recreating the Governance 
Task Force on February 1, 2013, required the Task Force to submit a new report to the 
Legislature on further governance recommendations by May 1, 2014, and directed the Task 
Force to assist the Board with updating its strategic plan now required by section 6140.12. 

 
● The Bar chose to flout several provisions of SB 163.  It conducted two rulemaking 

proceedings to conform its open meeting rules to Bagley-Keene, but they fell far short.  In the 
second proceeding conducted in 2013, the Bar sought to make four changes.  CPIL informed 
the Bar that three of the four changes were completely inconsistent with Bagley-Keene.  
CPIL’s comments were ignored and the Bar adopted the rules anyway. 

 
Similarly, the Bar ignored section 6001.2 of the Code.  It failed to reconvene the Governance 
Task Force by February 1, 2013, and failed to apprise the Chief Justice and the Legislature of 
that fact.  Because there was no Task Force, no report with additional governance 
recommendations was filed with the Legislature by May 1, 2014, as required by section 
6001.2(b).  And the Task Force did not assist the Board of Trustees with strategic planning at 
its January 2015 or 2016 strategic planning sessions, as required by section 6001.2(c).  
Rather than complying with the law as written, the leaders of California legal profession 
chose to ignore the law.  The Bar belatedly reconvened the Governance Task Force in 2015.  
However, and as the legislative findings in AB 2878 (Committee on Judiciary) reflect, “that 
first report is now two years overdue and, although the Governance in the Public Interest 
Task Force finally began holding meetings this year, it appears that this already long overdue 
report will not be completed during this legislative session.” 

 
● In the meantime, the Bureau of State Audits released its biennial audit of the performance of 

the State Bar in June 2015.  The report entitled State Bar of California: It Has Not 
Consistently Protected the Public Through Its Attorney Discipline Process and Lacks 
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Accountability made a number of disturbing findings — many of which it repeated from its 
2009 audit of the Bar’s discipline system, suggesting that the Bar ignored them for six years. 
 
Among other things, the Auditor found that the Bar’s annual discipline report (ADR) has not 
consistently calculated and reported (as required by law) the “backlog” of complaints 
pending at the Bar, nor has it apprised its stakeholders of the various ways in which it 
changes its calculation of the “backlog” in its annual discipline report (Report at 26); and (b) 
the Bar does not consistently calculate and report its discipline case processing times, nor 
does it apprise its stakeholders of the various ways in which it changes its calculation of case 
processing times (Report at 30–31). 

 
Disturbingly, the audit also found that the Bar — in its 2011 attempt to eliminate the 
“backlog” — settled dozens of cases by imposing an insufficient level of discipline: “In 2010 
and 2011, during the years the State Bar focused its efforts on decreasing the backlog, the 
State Bar settled more cases than in any of the other four years in our audit period and it 
appears that some settlements should have resulted in more severe forms of discipline....by 
prioritizing reduction of the backlog, the State Bar may have put the public at risk because it 
settled more cases for less severe levels of discipline than it otherwise might have” (Report at 
23).  BSA noted that, in 2011, the California Supreme Court returned 27 cases that the Bar 
settled in 2011 “due to the appearance of insufficient discipline.  Upon further consideration 
by the State Bar, 21 of the 27 cases resulted in greater discipline, including five disbarments.”  
In this regard, the Auditor found that the Bar has not performed adequate workforce planning 
to ensure that the staffing level of its attorney discipline system is appropriate. 

 
The audit also found that the Bar — rather than spending its resources to improve its 
discipline system — spent a substantial portion of its resources to purchase a building in Los 
Angeles and then misled the Legislature about the actual cost of the building and the fact that 
it had made a final decision to purchase the building, “even though state law required it to do 
so.” (Report at 43).  The Auditor also found that the Bar financed the Los Angeles building 
through a series of “troubling” fund transfers, and that many of the Bar’s various funds have 
excessive balances.  These findings reflect the fact that no one above the Bar reviews the 
State Bar’s spending.  Although the Legislature reviews the Bar’s proposed annual budget 
each year pursuant to Business and Professions Code section 6140.1, no one reviews the 
Bar’s actual spending to ensure that it is consistent with the Legislature’s authorization; nor 
does anyone review “interfund transfers” which were used to fund the Los Angeles building 
or the Bar’s “reserve fund” policy. 

 
● SB 387 (Jackson), the Bar’s 2016 dues bill, addressed a number of the Auditor’s findings.  

First, it made significant changes in Business and Professions Code section 6086.15, the law 
defining the contents of the ADR, and we are aware that the Bar’s new management is 
attempting to compile the newly-required data for the April 30, 2016 ADR and to come to 
agreement on a definition of the term “backlog” that is acceptable to the Bar, the Legislature, 
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the Auditor, and the Supreme Court.   SB 387 added new section 6140.16 to the Code, which 
requires the Bar to develop and implement a workforce plan for its discipline system and 
conduct a public sector compensation and benefits study. The Bar has undertaken these tasks, 
and its report to the legislature is due on May 15, 2016.  The bill also amended section 6145 
to require the Bar to contract with the State Auditor to conduct an in-depth financial audit of 
the State Bar, including an audit of its financial statement, internal controls, and relevant 
management practices.  This audit is underway, and the State Auditor’s report is due to the 
Legislature on May 15, 2016. 

 
SB 387 also imposed some long-overdue transparency requirements on the Bar.  In response 
to the Bar’s refusal to properly implement Business and Professions Code section 6026.7 
(which required the Board to ensure that its open meeting rules “conform to, and are 
consistent with” the Bagley-Keene Open Meeting Act), the Legislature directly subjected the 
Bar, effective April 1, 2016, to Bagley-Keene (with exceptions for the Committee of Bar 
Examiners and the JNE Commission).  In response to the Bar’s failure to produce records 
which are unquestionably public records, the Legislature directly subjected the Bar (again, 
with some exceptions) to the California Public Records Act.  
 


