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March 14, 2006

Ron Blanc, President, and Members
California Board of Accountancy
2000 Evergreen Street, Suite 250
Sacramento, CA 95815-3832

re: Request for Reconsideration of “Tax Services” Issue

Dear President Blanc and Board Members:

The Center for Public Interest Law (CPIL) respectfully requests that CBA reconsider its
support position on the profession’s proposed expansion of Business and Professions Code section
5054 to include all “tax services.”  This provision is already contained in AB 1868 (Bermudez),
which CPIL intends to oppose.

As you know, AB 1868 is urgency legislation sponsored by the accounting profession.  It
purports to provide a “quick fix” to unintended problems arising from the Legislature’s enactment
and CBA’s implementation of the “practice privilege” program created in legislation that became
effective on January 1, 2006.  For the most part, AB 1868 does just that.  However, this urgency
legislation — which is supposed to be limited to fixing temporarily a narrow and circumscribed
problem — is also inappropriately being used as a vehicle to enact a broader and arguably unrelated
proposal that, if enacted, will, at best, cast into confusion California’s ability to police CPAs and
CPA firms engaged in wide-ranging tax consulting (which includes the controversial practice of
marketing abusive tax shelters).

Specifically, the profession’s proposed amendment to section 5054 will essentially deregulate
— on the state level — the provision of “tax services” by CPAs and CPA firms to California
consumers and businesses.  The provision of “tax services” is very clearly the practice of public
accountancy under section 5051.  Yet the proposed amendment to section 5054 — which is not
necessary to temporarily fix the problems allegedly posed by the practice privilege program — will
allow any out-of-state CPA or CPA firm to provide any and all “tax services” to any California
consumer or business without a California CPA license, without a California practice privilege,
without a California CPA firm registration, and without any notice to the Board.  This proposed
amendment will punch a gaping loophole in CBA’s ability to protect California citizens and
businesses from incompetent, dishonest, or unscrupulous out-of-state CPAs and CPA firms that
provide “tax services.”
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Background: The Practice Privilege Program

Prior to January 1, 2006, cross-border accounting practice was permitted under section 5050.
That section allowed any out-of-state or foreign CPA to practice public accountancy in California
without notice to the Board so long as that practice was “temporary” and “incidental to” accounting
practice in the CPA’s home state or nation.  Neither of those terms were ever defined in statute or
regulation — thus allowing non-California CPAs to freely practice here without notifying the Board,
upon their own self-determination that their practice was “temporary” and “incidental to” accounting
work done in their home state.  Obviously, that provision severely limited CBA’s ability to protect
the public from incompetent and dishonest CPAs, and CPIL supported its closure through the
“practice privilege” program created in SB 1543 (Figueroa) (Chapter 921, Statutes of 2004) and SB
229 (Figueroa) (Chapter 658, Statutes of 2005).

The practice privilege program seeks to facilitate cross-border practice by allowing eligible
out-of-state CPAs to practice public accountancy in California without having to obtain full licensure
by CBA.  At the same time, it ensures that CBA is informed of the presence and practice of out-of-
state CPAs in California, and — in the event of misconduct — it confers enforcement jurisdiction
on the Board and enables it to immediately suspend the practice privilege of an out-of-state CPA to
protect California consumers and businesses.

As you may know, the practice privilege concept was instigated by the accounting profession
(and in fact has its roots in section 23 of the Uniform Accountancy Act).  Further, the accounting
profession was actively involved in the drafting of SB 1543 and SB 229 (and regulations to
implement them) over an arduous two-year period of public CBA meetings and debate.  In other
words, both bills were crafted at the insistence of and with the assistance of the accounting
profession.  The profession — actively represented by multiple lawyers and lobbyists — had every
opportunity to fully evaluate the impact of the new statutes, analyze in detail the interaction of the
new statutes with existing law which was not being changed, question Board members and staff as
to the application and interpretation of these new laws at public meetings, and to satisfy itself that
this is what it wanted.  During the entire two-year period in which it actively assisted in drafting both
bills and urged their passage, the profession failed to foresee any of the problems that it says have
occurred, and the profession now wants to temporarily undo — through AB 1868 — what has been
done to enable fully informed correction and improvement of the practice privilege program by the
Board and the Legislature.

Problems Inadvertently Caused by the Practice Privilege Program

The accounting profession asserts that, rather than facilitating cross-border practice, the new
practice privilege program has caused significant disruption in its ability to serve its clients across
state lines.  Although the profession is unable to provide documentation or even an estimate of the
concrete number of consumers, CPAs, and/or CPA firms actually affected by the new program, it
contends that the following problems have occurred:

Problem #1.   Some foreign CPAs must occasionally practice public accountancy in
California.  They used to do this under section 5050’s “temporary and incidental” exception to the
licensure requirement, but that has now been repealed.  And foreign CPAs do not qualify for a
California practice privilege unless they are licensed by another state in the United States.



 CPIL reiterates its position that Problems #2 and #3 above could be addressed by simply changing the
1

requirements for a practice privilege.  Rather than requiring licensure by a “substantially equivalent” state in order to

qualify for a practice privilege, CBA could require a valid CPA license from any other state in the United States.  This

would make all otherwise-eligible CPAs in the United States eligible to secure a practice privilege from CBA, and would

obviate the need to temporarily restore the “temporary and incidental practice” exception to the licensure/practice

privilege requirement for U.S.-licensed CPAs.  Regrettably, the Board declined to support this proposal.
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Problem #2.  Some out-of-state CPAs file tax returns for California consumers and
businesses.  These tax returns were previously filed by those same out-of-state CPAs under section
5050’s “temporary and incidental” exception to the licensure requirement — which has now been
repealed. (The profession admits that at least some of this tax practice was neither “temporary” nor
“incidental” to home-state practice.  It was undertaken pursuant to a lengthy, ongoing professional
relationship and was illegal under prior section 5050.)  Thus, those out-of-state CPAs must now
either (1) limit their tax practice to that allowed by section 5054 (see below), or (2) obtain a practice
privilege — and they have known that since January 1, 2005.

Problem #3.   Some of those out-of-state CPAs who need to file tax returns for California
consumers and business may not qualify for a practice privilege.  This assertion is made primarily
by the four largest accounting firms; it is difficult to believe that they would hire CPAs who — in
large numbers — fail to qualify for a practice privilege under any of the three methods described in
the statute.

Problem #4.  Some out-of-state CPAs who need to practice public accountancy in California
must be able to sign on behalf of their firm, but there is insufficient time to secure a firm registration
prior to the deadline to file tax returns.  Because of chronic staffing shortages, CBA alone requires
6–8 weeks to process a firm registration application, and that does not count the time, delay, and
expense attributable to the need to also file with the California Secretary of State.

“Quick Fix” Provisions Necessary to Temporarily Address These Problems

CBA has voted to support draft legislative changes that will address each of these problems:

# Problems #1, #2, and #3 described above are addressed through an amendment to section
5050 which temporarily restores “temporary and incidental” practice for out-of-state and foreign
CPAs (subject to several conditions which were not part of the pre-2006 “temporary and incidental”
law).  To protect the public, AB 1868 would also add new sections 5050.1, 5050.2, and 5050.3; these
sections confer jurisdiction on the Board to discipline any CPA or firm that practices public
accountancy in California, and authorize the Board to adopt regulations to implement the “temporary
and incidental” statutes.1

# Problem #4 above is being addressed through the addition of new section 5096.12, which
temporarily exempts out-of-state CPA firms from the California firm registration requirement when
they practice public accountancy in California through a CPA employee who secures a practice
privilege.  The confluence of new sections 5096.12 and 5050.1 authorize CBA to assert enforcement
jurisdiction over both the individual out-of-state CPA and his/her unregistered firm when practicing
public accountancy in California.



 To reinforce this policy decision, the Board even drafted legislation authorizing it to adopt regulations limiting
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“the number of tax returns that may be prepared....”  See Bus. & Prof. Code § 5054(b).
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The Profession’s Proposed Amendment to Section 5054

The provisions described above are arguably necessary to give the Board and the Legislature
some breathing room in refining the practice privilege program.  However, the profession’s AB 1868
does not stop there.

AB 1868 would significantly expand section 5054, a very narrow exemption to the California
licensure, practice privilege, and firm registration requirements for a very narrow slice of the practice
of public accountancy: the preparation of “tax returns for natural persons who are California
residents or estate tax returns for the estates of natural persons who were clients at the time of death.”
CBA drafted section 5054 in 2005; it was added to the Accountancy Act by SB 229 (Figueroa) in
2005 in response to numerous complaints from out-of-state CPAs who had prepared tax returns for
years for a client who then relocated to California.  Both the CPA and the client wish to continue the
relationship, but the CPA does not want to go to the expense of securing a California license or
practice privilege just to prepare one tax return.  CBA drafted section 5054 in direct and deliberately
narrow response to this particular complaint; during 2005, the Board declined to widen the exception
to cover “all tax returns” because it believed that CPAs who perform more public accountancy in
California than the occasional tax return should simply get a practice privilege — that is precisely
why the practice privilege program was created.2

The profession now seeks expansion of the exemption in section 5054 to cover not just “all
tax returns” or “all tax return preparation services” but all “tax services.”  CPIL opposes this
amendment to section 5054 for four reasons:

1.  This is a significant policy issue which is inappropriate for consideration in urgency
legislation designed to address a very different issue.  Essentially, this proposed loophole would
expose California consumers and businesses to the unlicensed practice of tax consulting, and would
severely limit the Board’s ability to protect the public because the CPA providing the “tax services”
has no license or practice privilege which CBA could discipline, the CPA firm may not be registered
in California, and the Board doesn’t even know that the tax consulting activity is occurring.  Under
AB 1868, any out-of-state CPA or CPA firm may provide any and all “tax services” to any California
consumer or business without a California license, without a California practice privilege, without
a California firm registration, and without any notice to the Board.  This is a significant expansion
of what was intended to be a very narrow exception to the licensure, practice privilege, and firm
registration requirements.  It is not necessary to resolve any of the immediate problems posed by the
profession’s lack of preparation for the practice privilege program, and it is not appropriate to
include such a substantial policy change in urgency legislation whose long-range impacts may not,
of necessity, be fully and thoroughly analyzed.

2.  The “tax services” concept is extraordinarily broad.  The profession insists that the
definition of the term “tax services” is well-understood by both the legal and accounting professions.
Indeed, the term “tax services” has been broadly defined by the new Public Company Accounting
Oversight Board (PCAOB) to mean “professional services rendered for tax compliance, tax advice,



 PCAOB Rule 1001(t)(i); effective pursuant to SEC Release No. 34-48180 (July 16, 2003).
3

 They were filed by the SEC and transmitted to the Federal Register for publication on March 7, 2006.  U.S.
4

Securities and Exchange Commission, Notice of Filing of Proposed Ethics and Independence Rules Concerning

Independence, Tax Services, and Contingent Fees, No. 34-53427 (PCAOB-2006-01), filed March 7, 2006.
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and tax planning.”   It is difficult to conceive of anything related to accountancy that is not covered3

by this definition.  The provision of tax services is clearly the practice of public accountancy under
section 5051.  Yet none of it — even though it might occur in California (however that is defined)
and affect California consumers and businesses — would require a California CPA license, a
California practice privilege, a California firm registration, or notice to the Board.

3.  The definition of permissible “tax services” is still evolving.  The type of tax services that
may be offered by auditors is the subject of a pending rulemaking proceeding by the PCAOB and
the Securities and Exchange Commission.  In the Sarbanes-Oxley Act of 2002, Congress expressly
prohibited audit firms from providing ten specific categories of non-audit services to their audit
clients.  Although many advocates argued that tax services should be included on this list because
of their ability to impair auditor independence, Congress did not prohibit altogether the performance
of tax services by auditors for their audit clients.  Instead, the Sarbanes-Oxley Act requires a
company’s audit committee to preapprove the provision of tax services by the company’s auditor.
In 2003, the SEC recognized that while conventional tax compliance and planning activities may not
be a threat to auditor independence, the marketing of novel, tax-driven financial products (including
tax shelter transactions used improperly to avoid paying taxes) raises more challenging auditor
independence issues.  In December 2004, the PCAOB proposed regulations to define the types of
tax services which per se compromise an auditor’s independence; its final regulations were
transmitted to the SEC in November 2005.  They have not yet been adopted by the SEC, nor have
they even been published for comment in the Federal Register.   This fact alone makes the proposed4

exemption of “tax services” from meaningful California regulation premature and especially
inappropriate for inclusion in urgency legislation.

4.  Contrary to the profession’s assertions, tax consulting does not appear to be especially
well-regulated by other agencies.  The profession also insists that “tax services” should be
deregulated by CBA because they are highly regulated by other government agencies, including the
Internal Revenue Service and the Franchise Tax Board.  However, neither of those agencies is
authorized to revoke, restrict, or suspend the license of a CPA.  Those agencies may impose
regulatory standards on those who practice before them, and they may be authorized to bar the
incompetent and/or dishonest from practicing before them, but little actual enforcement occurs.  In
California, section 5063(a)(3) requires CPAs to report to CBA the cancellation, revocation, or
suspension of their right to practice before any governmental body or agency.  In fiscal year 2003–04,
CBA received exactly two (2) of these reports; in FY 2004–05, CBA received a grand total of three
(3) such reports.  Thus, neither the IRS nor the FTB can protect the public from an incompetent or
dishonest CPA providing “tax services” by revoking his/her license, and neither actively bar
California CPAs from practicing before them.  And if AB 1868 is enacted, CBA is rendered
impotent because there is no California license, practice privilege, or firm registration to discipline
— AB 1868 proposes to exempt all out-of-state CPAs and firms from these important requirements.
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In summary, CPIL opposes the expansion of section 5054 to all tax services because it
significantly exceeds the “quick fix” changes that are necessary to correct the inadvertent problems
created by the practice privilege program and in fact opens new holes in public protection — the
Board’s “paramount” priority under Business and Professions Code section 5000.1.  CPAs who wish
to provide “tax services” to California consumers and businesses have an easy remedy: Get a
practice privilege.  Notify CBA of your intent to practice public accountancy in California, assure
CBA that you are qualified, pay $100 per year, and submit to CBA’s enforcement jurisdiction if you
commit misconduct.  That is why the practice privilege program was created, and there is no reason
why it should not be used to police the provision of “tax services” — clearly the practice of public
accountancy under section 5051. 

Despite detailed and lengthy study, research, and planning, it appears this Board erred on
several practice privilege issues.  We urge you not to compound those errors by committing another
one.  Err on the side of caution and public protection.  The profession’s proposal is both unrelated
to the problems posed by the practice privilege program and extremely significant.  You should
examine it with caution and care — not within the context of urgency legislation.

Thank you for your consideration of these comments.

Sincerely,

Julianne D’Angelo Fellmeth
Administrative Director
Center for Public Interest Law

cc: The Honorable Liz Figueroa
The Honorable Rudy Bermudez
Charlene Zettel, Director, Department of Consumer Affairs
David Link, Consultant, Senate Business and Professions Committee
Ross Warren, Consultant, Assembly Business and Professions Committee
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