
January 4, 2001

Honorable Liz Figueroa, Chair, and Members
Joint Legislative Sunset Review Committee
1020 N Street, Room 580
Sacramento, CA 95814

re: California Board of Accountancy: Sunset Review

Dear Senator Figueroa and Members of the Joint Committee:

The Center for Public Interest Law (CPIL) submits the following written testimony on the
California Board of Accountancy (CBA) in conjunction with the Joint Legislative Sunset Review
Committee’s (JLSRC) 2000–2001 sunset review of the Board.  Attached is a copy of the oral
testimony delivered by CPIL at the JLSRC’s December 5, 2000 sunset hearing on CBA.

CPIL is an academic center of research and advocacy in regulatory and public interest law
based at the University of San Diego School of Law.  The Center studies the state’s regulation of
business, trades, and professions, and monitors the activities of most state occupational licensing
agencies—including the regulatory boards within the Department of Consumer Affairs.  CPIL
publishes the California Regulatory Law Reporter, the only legal journal in the nation that covers
the decisions and activities of 25 different state regulatory agencies.  CPIL’s goal is to make the
regulatory functions of state government more efficient, visible, and accountable by serving as a
public monitor of state administrative agencies.

INTRODUCTION

CPIL has monitored CBA for 20 years.  Some of our concerns about the Board and its
performance were documented in written testimony submitted to this Committee on December 4,
1995. Over the past five years, the Board has responded to some of our concerns and declined to
entertain others. We address some of the specific issues identified by JLSRC staff below.

Preliminarily, however, we feel compelled to step back and look at the forest instead of the
trees.  The “forest” reveals many overarching issues of which the Joint Committee must be
cognizant, for they are relevant to its inquiry.  Business and Professions Code section 473.4 describes
the criteria that the Joint Committee must evaluate when examining the performance and/or
continued need for a regulatory program.  Three of those criteria are as follows:
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473.4(a)(2). Whether the basis or facts that necessitated the initial licensing or regulation
of a practice or profession have changed.

473.4(a)(3). Whether other conditions have arisen that would warrant increased, decreased,
or the same degree of regulation.

473.4(a)(4). If regulation of the profession or practice is necessary, whether existing
statutes and regulations establish the least restrictive form of regulation
consistent with the public interest....

As described below in more detail, each of these criteria is particularly applicable in the Joint
Committee’s 2000–2001 sunset review of the California Board of Accountancy.  CPIL has four
interrelated concerns:

! First, we are concerned about the dramatic changes in a significant sector of the
accountancy profession over the past decade, and the impact of those changes on both the role of the
accountant and the relevance of the licensing program the Joint Committee is here examining.

CPAs used to primarily perform the “audit” or “attest” function—the certified audit or
review of a company’s financial statements.  Under existing law, the attest function is the only
accounting function that is reserved to a licensed CPA.  And that’s historically why government has
regulated CPAs—because of the crucial importance of the audit function to investors, lenders,
government agencies, and others who rely on the work and the word of a certified public accountant.
 The role of the accountant is not to protect his/her audit client, but to protect the investor and the
public.

But most CPAs are not doing audits any more.1  Most CPAs are doing anything but. This
trend has recently caused federal regulators to examine the new activities being performed by CPAs
and CPA firms to determine their impact on the integrity of the audit function—upon which we all
rely. In a rulemaking document dated November 21, 2000, the U.S. Securities and Exchange
Commission (SEC) stated:

The accounting industry is in the midst of dramatic transformation.  Firms have
merged, resulting in increased size, both domestically and internationally.  They have
expanded into international networks, affiliating and marketing under a common
name. Increasingly, accounting firms are becoming multi-disciplinary service
organizations and are entering into new types of business relationships with their audit
clients....[A]ccounting firms have expanded significantly the menu of services offered
to their audit clients, and the list continues to grow.  Companies are turning to their
auditors to perform their internal audit, pension, financial, administrative, sales, data

                                                
1In a 1996-97 survey conducted by the Board, only 13% of Board licensees reported that auditing is their

primary responsibility or area of practice.  California Board of Accountancy, Final Report on Continuing Education
(January 1999) at 30.
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processing, and marketing functions, among many others....U.S. revenues for [these
non-audit] services for the five largest public accounting firms (the “Big Five”)
amounted to more than $15 billion in 1999.  Moreover, revenues for these [non-audit]
service lines are now estimated to constitute half of the total revenues for these firms.
In contrast, these service lines provided only thirteen percent of total revenues in
1981.2

Thus, a significant and powerful segment of the CPA profession has suddenly branched out
and is offering all kinds of very expensive and very lucrative non-audit services to its audit clients.3

This changes the nature of the auditor-client relationship, and (as has been recognized by the SEC)
may impair the auditor’s independence from its audit client —one of the traditional hallmarks of the
CPA profession.

During this Board’s 1995–96 sunset review, CPIL noted these changes and stated that a
“sunrise review” under Government Code section 9148 may be more appropriate than a “sunset
review.”  This is equally true five years later.  If most CPAs are no longer performing the function
for which the license is reserved, the Legislature should examine what CPAs are instead doing, and
(1) determine whether those functions require any kind of regulation, (2) if so, examine the various
regulatory alternatives, and (3) determine and impose the least restrictive regulatory structure
consistent with the public interest, under Business and Professions Code section 473.4(a)(4).

!Secondly, CPIL is very concerned about the bifurcated structure of the regulation of the
accountancy profession. There are CPAs who work for five very large, very powerful, international
CPA firms (the so-called “Big Five”), and then there are all other CPAs (including mid-sized firms,
small firms, and sole practitioners)— the vast majority of the licensee population in California.4

                                                
2 U.S. Securities and Exchange Commission, Final Rule: Revision of the Commission’s Auditor Independence

Requirements (Nov. 21, 2000) at 6-7 (www.sec.gov/rules/final/33-7919.htm).

3 In an attempt to market “one-stop shopping” to clients with multiple business needs, the Big Five firms are
even hiring lawyers in droves.  According to Sherwin P. Simmons, Chair of the American Bar Association’s Commission
on Multidisciplinary Practice, financial services firms—particularly the Big Five—are now the largest employers of new
law school graduates. Daniel A. Shaw, ABA Fiddles While the Big Five Roll Along, LOS ANGELES DAILY JOURNAL, Aug.
11, 1999, at 1. Although the ABA and state bars across the nation are struggling with the “multidisciplinary practice”
concept (because traditional rules of professional conduct for attorneys ban them from forming partnerships involving
the practice of law with non-lawyers and from sharing legal fees with non-lawyers), the AICPA and the Big Five have
no such qualms and insist that these lawyers are “consultants” who are not “practicing law.” What these lawyers are doing
is debatable.  According to Tower Snow, chair of a major San Francisco law firm, “Clearly they are practicing law, but
everybody’s agreed to characterize it as not practicing law.”  Daniel A. Shaw, Unholy Alliance, CALIFORNIA LAW

BUSINESS (Aug. 2, 1999) at 16. It is unclear whether any state or federal accountant regulatory agency has examined or
even recognized this problem.

4 In a 1996–97 survey conducted by the Board, only 15.9% of California CPAs reported that they work for firms
with over 100 licensees. Slightly more than two-thirds stated their primary employment is in public accounting as sole
proprietors or in small firms of two to 10 licensees.  California Board of Accountancy, Final Report on Continuing
Education (January 1999) at 15.
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As noted above, the Big Five firms offer very different services and have different
institutional needs than does the rest of the CPA profession. And the Big Five firms are well-
represented before state boards of accountancy and on state boards of accountancy, such that their
needs are often reflected in new state laws and regulations that primarily serve this sector of the CPA
profession.  In fact, the significant amendments to California’s CPA licensure requirements being
requested by the Board during this sunset review originate not with the Board but with the Big Five
via the American Institute of Certified Public Accountants (see below), and—if enacted—will
benefit only the Big Five.  These changes will not benefit other CPAs in our state (in fact, several
CPA societies that represent small firms and sole practitioners oppose these proposals), and they
certainly will not benefit consumers—which is the purpose of this Board.

! Third, CPIL is concerned that the CPA profession is not regulated by this Board at all. In
our observation, state boards of accountancy have become almost irrelevant.  Instead, the CPA
profession is de facto regulated by a powerful national trade association—the American Institute of
Certified Public Accountants (AICPA), which often has the interests of its largest members—the Big
Five—at heart.

Incredibly, this national trade association still drafts, grades, and controls the primary means
of entry into this profession—the universally-used Uniform CPA Examination.  Even more
incredibly, the AICPA has not properly validated this exam in almost ten years.  While most other
national trade associations that once drafted and/or controlled occupational licensing examinations
have relinquished control over such exams due to the patently obvious conflict of interest when a
cartel controls entry into its ranks, this trade association refuses to budge.  Any  changes the AICPA
has made to its committees that control the exam have been (1) very recent, (2) superficial, in that
no actual control over the exam has been transferred from AICPA to state boards of accountancy,
who are legally responsible for the validity of the exam, and (3) primarily in response to pressure by
the California Legislature,5 the California Department of Consumer Affairs,6 and consistent
advocacy by Board Executive Officer Carol Sigmann (see below for further discussion).

                                                
5In its 1996 report on the Board of Accountancy, the JLSRC made several findings regarding the Uniform CPA

Examination: “(1) The exam given by the board has a very low passage rate; [and] (2) the examination requirement
appears to be an artificial barrier to entry into this profession and may be testing more than the minimum standards of
competence necessary for an entry-level CPA.” The Joint Committee noted that “the problem may really be in the use
of a trade association to draft, grade, set the pass point, and validate the exam,” and recommended that the Board “work
toward implementation of a national examination which will be developed and administered by a ‘non-trade’
organization.” Joint Legislative Sunset Review Committee, Findings and Recommendations: Review and Evaluation
of the Board of Accountancy (February 1996) at vii, 23–24.

Subsequent to the Board’s 1995–96 sunset review, the Legislature passed AB 1105 (Jackson) (Chapter 67,
Statutes of 1999), which added section 139 to the Business and Professions Code. Section 139 required the Department
of Consumer Affairs, in conjunction with various occupational licensing boards, to develop and distribute a policy by
September 30, 1999 which addresses (among other things) “an appropriate schedule for examination validation and
occupational analyses, and circumstances under which more frequent reviews are necessary.”

6In compliance with Business and Professions Code ‘ 139, DCA distributed on September 30, 1999 its Policy
Regarding Requirements for Occupational Analyses and Examination Validation. Among other things, DCA’s policy
states that “occupational analyses and/or validations should be conducted every three to seven years, with a recommended
standard of five years....”



California Board of Accountancy Sunset Review – January 4, 2001 – Page 5
____________________________________________________________________________

The AICPA also drafts standards of professional conduct which it expects all state boards
of accountancy to adopt—and most (including the California Board) do.  Additionally, it was the
original author of the Uniform Accountancy Act (UAA), which contains restrictive licensing
provisions that will artificially block entry into the CPA profession, limit the supply of CPAs, restrict
competition, and artificially enhance the rates that may be charged by existing CPAs for accounting
services (see below for a detailed discussion of the UAA).

For a decade, the AICPA and the Big Five have been shopping the UAA around to various
state legislatures, urging them to enact its provisions.  Many states have done so.7  And—sure
enough—as those provisions have taken effect since 1992, the number of people taking the CPA
exam for the first time has decreased by over 40%.8  Articles in business journals decry the decline
in the number of CPAs across the nation.9  In 1999, this crisis in the accounting profession caused
one state—Colorado—to repeal one of the most restrictive provisions of the UAA before it even took
effect.10

! Finally, in light of these two structural factors that dominate regulation of the CPA
profession—the presence and power of the Big Five firms, and the involvement of the private
AICPA, CPIL is concerned about the composition of this Board.

The Board is dominated by CPAs.  For more than a decade, the CPA contingent has been led
by vocal members of Big Five firms who have been receptive to the needs of the Big Five and the

                                                
7Various states have enacted various provisions of the UAA.  According to a 1999 survey by the Colorado

Department of Regulatory Agencies, the CPA licensing laws in 21 states were deemed “substantially equivalent” with
the UAA at that time. Forty-five states had enacted the UAA’s “150-hour rule” requiring the equivalent of a master’s
degree to be licensed as a CPA.  Colorado Department of Regulatory Agencies, Office of Policy and Research,
Regulation of the Accounting Profession in Colorado: Colorado State Board of Accountancy 1999 Sunset Review
(October 15, 1999) at Appendix D. The California Legislature declined to entertain the UAA’s “150-hour rule” contained
in SB 869 (Boatwright) when it was introduced in 1991; the bill died in committee in 1992.

8“Countrywide, those taking the exam for certified public accountant for the first time fell 40% from 1992 to
1998.” Nanette Byrnes, Where Have All The Accountants Gone?, BUSINESS WEEK (Mar. 27, 2000) at 203.

9See id. (“[f]or the Big Five, the problem starts on campus, where the supply of accounting graduates has
dwindled precipitously over the past decade. One big reason is the requirement now in place in many states that students
complete 150 hours of education before they can sit for the CPA exam. The rules, which essentially increase accounting
to a five-year major, were supposed to prepare graduates for the intricacies of globalization and increasingly creative
financing. Instead, they have depleted the ranks of people going into accounting”).  See also Melody Petersen, Shortage
of Accounting Students Raises Concern on Audit Quality, THE NEW YORK TIMES, Feb. 19, 1999, at A-1 (“even as the
number of public companies in the United States has grown by almost 30 percent in the last decade, the number of
professionals in public accounting has remained almost unchanged at about 131,000”).

10In 1997, the Colorado General Assembly enacted legislation which authorized the Colorado State Board of
Accountancy to adopt rules concerning the educational requirements for certified public accountants. Pursuant to this
authority, the Board established rules requiring 150 hours of education, to become effective on January 1, 2002. In early
2000, the Colorado Legislature repealed this law as part of a sunset review of the State Board of Accountancy with the
enactment of House Bill 00-1258. Therefore, the previously adopted rules will not become effective and the 150 hours
of education will not be required for licensure in Colorado. The requirement will remain at 120 hours.
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AICPA.  In the face of that pressure, vocal advocacy by the California chapter of the AICPA, and
the apparent subject matter expertise of these CPA Board members, the other Board members have
generally acquiesced to their policy preferences.

California consumers don’t need a public regulatory board that responds in Pavlovian fashion
to a trade association that has—as its understandable priority—advancing the economic interests of
its members.  This Board is charged with public protection—not professional promotion.  California
consumers need a regulatory board with the ability and willingness to engage in public protection,
not a cartel-captured public agency. The current structure of industry advocacy joined by industry
Board members is inimical to such protection.

CPIL addresses below some of the specific issues raised by Joint Committee staff in its
background paper released on December 4, 2000 and discussed at its hearing on December 5, 2000,
each of which reflects and further documents the general concerns expressed above:

BOARD COMPOSITION ISSUES (Issues #1 and #2)

The Board currently consists of six professionals and four public members. This contrasts
with the composition of almost every other non-medical occupational licensing board within DCA—
which routinely have public member majorities.

CPIL strongly supports conversion of this Board to a public member majority.11  In my
observation, the professional member majority—coupled with constant advocacy by CPA trade
associations before this Board—overwhelms the public members (and even some CPA members).
We support staff’s Preliminary Recommendations #1 and #2, which would add three public members
to the Board (for a 7–6 public member majority) and require at least two of the CPA members to be
from small firms and one CPA member to be a sole practitioner.

At every committee and full Board meeting, the CPA profession and other related non-CPA
professions are well-represented before the Board by numerous advocates. Further, the Board is
staffed with CPAs who investigate and analyze enforcement cases; and the Board cannot make a
disciplinary decision in an unprofessional conduct case without receiving and considering expert
testimony from a CPA.  In short, the Accountancy Board is generally overwhelmed with testimony
and input from the CPA profession. Given their organized presentation of information supporting
their interests, there is no reason to require that CPAs be the decisionmakers as well.

The Board argues that consumers are best served by a professional member majority because
these individuals are expert in the subject matter.  We disagree.  We believe that only the profession
is best served by a professional member majority—and that is not what this Board is supposed to be
about.  A public member majority would be more willing to challenge the AICPA-controlled status

                                                
11As this Committee knows, CPIL would prefer an all-public-member board.  For 20 years, CPIL has

consistently argued that no member of any occupational licensing board should have any pecuniary or professional
interest in his/her government decisionmaking.  A public member majority composition is a less preferable structure, but
is a step in the right direction.
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quo and the “tribal rules” that have been (for the most part) accepted without question by the CPA
members of this Board for the past decade.  A public member majority would have neither
professional nor pecuniary interests in its own governmental decisionmaking, and would be more
true to the Board’s primary role of public protection.

USE OF “ACCOUNTANT” DESIGNATION BY NON-CPA ACCOUNTANTS (Issue #5)

Staff’s Issue #5 questions Rule 2, Title 16 of the California Code of Regulations (CCR),
which prohibits anyone but a CPA from using the terms “accountant” or “accounting” to describe
his/her business—without exception.  As staff notes, the constitutionality of this regulation was
litigated all the way to the California Supreme Court in Bonnie Moore v. State Board of
Accountancy, 2 Cal. 4th  999 (1992).12

As noted above, the “audit” or “attest” function is the only accounting task reserved by law
to CPAs; all other activities performed by CPAs may also be lawfully performed by non-CPA
accountants, and CPAs compete with non-CPA accountants to provide those services.  Rule 2—
adopted by a Board controlled by CPAs—prevents non-CPA accountants from using the terms
“accounting” or “accountant” to describe themselves or their services in their advertising.  In Moore,
plaintiff non-CPA accountants challenged Rule 2 on two grounds: (1) the Board has no authority to
adopt it; and (2) even if it is within the authority of the Board to adopt, it is unconstitutional under
the first amendment because it improperly limits the commercial speech (advertising) rights of the
plaintiffs.  On the first issue, the California Supreme Court held that adoption of a rule regulating
the use of those terms is within the Board’s authority under Business and Professions Code section
5058.  On the second issue, however, the court held that any such regulation adopted by the Board
“may constitutionally ban only those uses of the terms ‘accountant’ and ‘accounting’ that may
potentially mislead the public regarding the user’s licensee or nonlicensee status.  Where the terms
are used in conjunction with a modifier or modifiers that serve to dispel any possibility of
confusion—for example, an express disclaimer stating that the ‘accounting’ services being offered
do not require a state license—their use in such a context may not be constitutionally enjoined.”

In other words, the Supreme Court held that non-CPA accountants must be allowed to use
(i.e., the Board may not ban them from using) the terms “accountant” and “accounting” in their
advertising when they also include a statement/disclaimer either that they are not licensed as a CPA
or that the services being offered do not require a CPA license.  However, Rule 2 prohibits non-CPA
accountants from using those terms altogether—either with or without a disclaimer (“either singly
or collectively or in conjunction with other titles”).  Thus, Rule 2 is inconsistent with the Supreme
Court’s ruling and should be repealed or amended.  Although the JLSRC directed the Board in 1996
to “amend Rule 2 of its regulations to clarify under what circumstances a person may use the terms
“accountant or accounting,”13 the Board has refused to amend its regulation.

                                                
12CPIL appeared as an amicus curiae in the Moore case on behalf of plaintiffs.

13Joint Legislative Sunset Review Committee, Findings and Recommendations: Review and Evaluation of the
Board of Accountancy (February 1996) at vi.
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CPIL supports Committee staff’s Preliminary Recommendation #5, under which it proposes
that the Committee seek a Legislative Counsel’s Opinion concerning the Moore opinion and the
extent to which it conflicts with existing Rule 2 and should be amended.

UAA’S 150-HOUR EDUCATIONAL REQUIREMENT FOR LICENSURE (Issue #6)

The Board seeks enactment of the Uniform Accountancy Act (UAA), which would amend
longstanding California law establishing the licensure requirements for CPAs.  The UAA provisions
would significantly amend the so-called “3 E’s” of CPA licensure: (1) examination, (2) education,
and (3) experience.  Issue #6 concerns the UAA’s changes to California’s educational requirements
for CPA licensure.

Currently, Business and Professions Code section 5081.1 establishes the educational
requirements for CPA licensure.  Essentially, there are three options: (a) a bachelor’s degree
including 45 units of coursework in accounting or related subjects; (b) 120 units of college-level
education, including 45 units of coursework in accounting or related subjects; or (c) passage of the
CLEP exam and completion of 10 college-level semester units in accounting subjects.  In other
words, current law does not require a bachelor’s degree for CPA licensure.

The Board seeks enactment of the UAA, which requires not only a bachelor’s degree but 150
hours of college-level education.  In other words, the Board proposes to move from a licensing
scheme which does not require a baccalaureate degree to one which requires the equivalent of a
master’s degree.  That is a quantum leap, and the Board has failed to justify its proposal.

The Board itself commissioned a study on this issue.14  Dr. Strickland’s study measured the
relationship between the Board’s current and the proposed 150-hour educational requirement and
pass rates on the May 1998 Uniform CPA exam.  Her study found “no relationship between the
number of semester units taken and performance on any of the sections of the CPA examination.”15

Dr. Strickland’s study further found that most candidates taking that particular exam had not
earned 150 units.  Only 37% of those taking the exam had completed 150 units.16  In fact, “the mode
(most frequently occurring number)” was 120 units.  Thus, “there are a substantial number of
candidates who would be affected by an increase.”17  Dr. Strickland noted that “candidates who have
earned bachelor’s degrees from a university in the University of California (UC) system”— some
of our state’s finest universities—are included in this “substantial number of candidates who would
be affected by an increase.”18

                                                
14Oriel Julie Strickland, Ph.D., California Board of Accountancy: A Series of Studies Related to the Education

and Experience Requirements for Licensure in California (June 1999) (hereinafter “Strickland Report”).

15Id. at 7 (emphasis added).

16Id. at 9.

17Id.

18Id.
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Dr. Strickland’s study also noted that only three states have even five years experience with
the 150-hour requirement, and that these states are not similar to California.19  Thus, it is not possible
to tell whether the requirement is having an impact on competence, or on consumer protection, or
on disciplinary rates.

Further, the Board’s proposal does not involve any specific curriculum for the extra 30 hours
of education which must be taken under the UAA.  So an applicant may take an additional 30 units
in business and accounting, or music appreciation, or underwater basketweaving.  It doesn’t matter,
just so long as the applicant has 150 units—at great personal expense to the applicant and with no
clear relationship to competence.

The Board’s sunset report cites three interrelated justifications for this proposal:

(1) “Everyone else is doing it.”  The Board notes that the AICPA and the Big Five have
persuaded a number of states to go along with this proposal, and argues essentially that “our
accountants need to be required to have 150 hours so they can get licensed and practice more easily
in other states.”  But the reason we license in California is to protect our citizens from practitioners
who are incompetent or negligent or dishonest.  The Board’s purpose is to ensure that people who
are practicing here can do so safely and without harm to the public, not to enable California CPAs
to more easily practice in other states.

(2)  “Accountants function in an increasingly global professional environment and need
to be portable.”  This justification applies to a very few of the very largest firms—specifically, the
Big Five.  If those firms want to be able to transfer their CPAs all over the nation and world, then
they should hire people who have 150 hours or pay for them to complete 150 hours while they are
in the firm’s employ.  But the needs of a few large firms do not justify an absolute requirement that
every single CPA licensed in California complete 150 hours of education—when the Board currently
does not even require 120 hours for licensure and the additional hours need not be related to
accounting.

(3) “We want to move to toward uniform licensing standards.”  CPIL has nothing against
uniform licensing standards when those standards establish reasonable, defensible, and empirically
valid requirements for an entry-level practitioner.  The 150-hour rule does not meet those criteria.
The Board’s own study proves that the 150-hour requirement has nothing to do with performance
on the CPA exam.20 And no study proves that it has beneficial impacts on competence, disciplinary
rates, or consumer protection.21

                                                
19Id. at 8.  The states are Tennessee, Florida, and Hawaii.

20 See supra text at note 15.

21“The jury is still out on whether the 150-hour qualified candidates perform better in the professional
environment. Surveys provide mixed results.” Joseph G. Donelan, The 150-Hour Education Requirement: Implications
for Recruiting Accounting Graduates, OHIO CPA JOURNAL (Oct. 1, 1999) at 41. Even the AICPA, author of the 150-hour
rule, admits that “[m]any firms have not yet felt the short-term effects [of the 150-hour rule], and no one knows what
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Other than these arguments, the Board has produced nothing in the way of studies that
support the 150-hour requirement.  Its own study—one that it commissioned in response to SB 1077
(Greene) (Chapter 1137, Statutes of 1996)—refutes any relationship whatsoever between the 150-
hour requirement and performance on the CPA exam.22  The Board has produced no evidence as to
the impact of this proposal on California universities and their ability to offer these additional unit
requirements, and no evidence as to whether CPA applicants will be able to afford the additional
education.23

As noted above, the Joint Committee’s review of licensing boards is guided by the criteria
in Business and Professions Code section 473.4, including a requirement that a regulatory program
“establish the least restrictive form of regulation consistent with the public interest.”  Clearly, the
150-hour requirement—which the Board’s own study found has no relationship to performance on
the CPA exam (much less competence as a CPA), and which includes no specified curriculum for
the extra 30 hours (such that any benefit to a CPA’s performance as a CPA will certainly be
marginal)—is not the “least restrictive form of regulation.”  It is an artificial barrier to entry into the
CPA profession.  In CPIL’s view, the effect of the 150-hour rule will be to:

$ limit the supply of CPAs (in fact, nationwide, the number of people taking the CPA
exam for the first time fell 40% between 1992 and 1998, as this 150-hour rule began
to take effect across the country24),

$ limit entrance into the CPA profession by low-income people (including minorities
who may not be able to afford the added costs of an extra year of possibly irrelevant
education, and people who lack access to a 150-hour program because they live in
rural areas),

$ restrict competition, and

$ artificially enhance the rates that can be charged for accountancy services by those
already licensed —which we as consumers of CPA services must bear.

That is not in the public interest.

                                                                                                                                                            
the long-term effects will be.”  John Cumming and Larry J. Rankin, 150 Hours: A Look Back, AICPA’S JOURNAL OF

ACCOUNTANCY, Apr. 1, 1999, 53, 58 (emphasis added).

22 See supra text at note 15.

23The Colorado Department of Regulatory Agencies estimated that “the cost (including opportunity cost)
incurred by a CU-Denver student to fulfill an additional 30 hours will be approximately $25,000.” Colorado Department
of Regulatory Agencies, Office of Policy and Research, Regulation of the Accounting Profession in Colorado: Colorado
State Board of Accountancy 1999 Sunset Review (October 15, 1999) at 41.

24See supra notes 8–9.
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As staff’s background paper reflects (page 12), these facts have now been recognized by the
Colorado legislature, which has repealed the 150-hour rule.25  CPIL strongly opposes the 150-hour
requirement, and urges this Committee to reject it.

UAA’S GENERAL EXPERIENCE REQUIREMENT (Issues #7 and #8)

Business and Professions Code section 5083 sets forth two types of experience requirements
for licensure as a CPA: (1) general accounting experience, and (2) “attest” experience—both of
which must be performed under the supervision of a CPA.

Issues #7 and #8 concern the general experience requirement, which is intertwined with the
education requirement.  Under current law, an applicant must complete two or three or four years
of general accounting experience, depending upon how much education he/she has completed.

The Board seeks enactment of the UAA’s general experience requirement, which would
decrease the number of years of general experience required for CPA licensure to only one year.

Staff’s background paper notes—and, in fact, the Board concedes26—that Dr. Strickland’s
study does not support the proposal to reduce the number of years of general accounting experience
prior to licensure.  Over two-thirds of 7,500 randomly chosen CPA licensees (22% of the licensee
population) stated that either two or three years of accounting experience is necessary to ensure
competence in the areas of accounting, taxation, assurance services, and attest.  Further, these
licensees noted a marked improvement in their own skill level after they had completed between one
and three years of experience.27  Although the Board argues that a higher educational standard (in
the form of its proposed 150-hour requirement—see above) will adequately substitute for two or
three years of accounting experience, it is unclear how 30 additional units of music appreciation or
physical education will do so.  CPIL opposes the Board’s proposal as unjustified.

UAA’S ATTEST EXPERIENCE REQUIREMENT (Issues #9 and #10)

In addition to general accounting experience, Business and Professions Code section 5083(c)
requires “that each applicant demonstrate to the board satisfactory experience in the attest function
as it relates to financial statements.  For purposes of this subdivision, the  attest  function  includes

                                                
25See supra note 10. Specifically, the Colorado Department of Regulatory Agencies concluded that “the 150

credit-hour educational requirement is an overly restrictive entry barrier into the accounting profession with no
demonstrable public protection function. Adoption of the 150 credit-hour requirement is likely to raise consumer costs,
entrench market power in those accountants who attain the CPA designation, and restrict competition.” Colorado
Department of Regulatory Agencies, Office of Policy and Research, Regulation of the Accounting Profession in
Colorado: Colorado State Board of Accountancy 1999 Sunset Review (October 15, 1999) at 43.

26California Board of Accountancy, Sunset Review Report (October 2000) at 59.

27Strickland Report, supra note 14, at 16.
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audit and review of financial statements.”  The “attest” function is, of course, the preparation of an
audit or review of a company’s financial statements—the only tasks performed by a CPA that
actually require licensure as a CPA.

The Board seeks enactment of the UAA, which would eliminate the “attest” experience
currently required by California law.  Thus, in order to be licensed as a CPA, this Board would not
require any meaningful education or any experience in the attest function—the only function that
absolutely requires a CPA license, and the original reason we license CPAs in the first place.

CPIL is very concerned about the proposed elimination of attest experience for licensure.
 Consumers have no choice when they need an audit done—they must hire a CPA.  And consumers
may properly assume that CPAs are competent in the one function for which that license is reserved.

Two of the three groups surveyed by Dr. Strickland in her study agreed with CPIL’s
concerns.  She surveyed (1) current CPA licensees, (2) CPA licensure applicants, and (3) people who
identified themselves as “hiring managers” at CPA firms, and made the following findings:

! 70% of the CPA respondents believe that the attest experience requirement is “an
assurance of entry-level competence, provides valuable discipline in terms of
objectivity and independence, provides critical skills in areas other than attest, and
provides a common basis of applying knowledge to a situation.”  The majority of
licensees responding to the survey opposed replacing the attest experience
requirement with either additional coursework in auditing or more general
experience.28

! As might be expected, the majority of CPA licensure applicants found the attest
experience requirement burdensome.  They complained that there aren’t enough
firms doing audits to give all of them sufficient experience to meet the licensure
requirements.29

But ! Two-thirds of those who identified themselves as hiring managers at CPA firms said
they could provide audit experience to all or most of their new hires.30

The Board insists that two other provisions will substitute for attest experience and ensure
that those performing audits are competent to do so.  First, the Board notes that one of the four
sections on the Uniform CPA Exam tests the audit function.  But none of us have ever seen the CPA
exam, and we have no idea what it actually tests or the extent  to  which someone  can  be  deemed

                                                
28Id. at 18.

29Id.

30Id. at 19.
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competent in attest simply because they pass that part.  We know only that the name of the one of
the parts includes the word “auditing.”

Second, the UAA provides for the licensure of CPA firms as “attest firms”—and only CPAs
who are employed by specially-licensed “attest firms” would be authorized to perform audits.  And
those attest firms would be subject to mandatory peer review of their audit engagements every three
years.

The “attest firm” concept was initially intriguing to us at CPIL.  We thought it was a type of
specialty certification in auditing (which CPIL would support)—where a person specially licensed
to engage in audits has focused his/her education and experience and examination and continuing
education on audit procedures, which are crucial to investors, the business community, lenders, the
stock market, government agencies, nonprofit organizations, and all kinds of societal actors.
However, we were disappointed to learn that the AICPA has not provided any “implementation”
hints or guidance on this “attest firm” proposal.  And no state has implemented it in any formal way.

But the Board pressed on—it created a Task Force on Attest Firms that held three or four
meetings during late 1999 and early 2000.  I attended one of those meetings and have read the
minutes of the rest—and the results are in the Board’s sunset report. Here’s what we are told about
the Board’s legislative proposal to license “attest firms” and to restrict the audit function to CPAs
employed by licensed “attest firms”:

! All existing firms that do attest would, of course, be “grandfathered in” and licensed
 as “attest firms”—without any assurance that they are competent.

! To retain “attest firm” status, however, a grandfathered firm would have to do an
audit and undergo peer review within three years.

! Any new CPA or CPA firm that wants to perform audits must apply for licensure as
an “attest firm.” To be licensed, the firm must hire a “qualified person” who has
attest experience that is currently (today) required for licensure.  Then the firm must
obtain an audit engagement, perform the audit, and undergo peer review within one
year.

Although these proposals may sound good in theory, “the devil is in the details” and none
of those details are included in the Board’s proposal.  From my experience in attending a Task Force
meeting and my knowledge of its discussions, much more information is omitted than is included
in the Board’s proposal. For example:

! For new firms, in which none of the CPAs have any experience or education in audit,
is there any requirement that the “qualified person”—who has been specially hired
to give the firm the requisite expertise and enable it to become licensed as an “attest
firm”—supervise the audit?  No.
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! Any requirement that the “qualified person” even participate in the audit?  No.

! Any requirement that the “qualified person” be in the same state in which the audit
is being performed?  No.  In fact, after the conclusion of the peer review, that new
firm is free to fire that experienced, qualified person.

! And just who are these peer reviewers?  Board members?  Board staff?  Members of
trade associations?  Private parties?  How are they appointed?  How can we be sure
they lack bias and conflicts of interest? What are their duties and authorities?  There
is no information here.

! If the peer reviewers find something wrong with the audit, what can they do?  And
who can they do it to—the firm (which, after all, is the licensee) or the CPAs
involved in the audit?  There is no information here, and this was a major issue
before the Task Force upon which no consensus was reached.

! Finally, nothing in the Board’s proposal addresses the cost of peer review.  For the
big firms, cost will be meaningless—partly because they are all members of the
AICPA and must undergo a certain level of peer review on a regular basis in order
to stay members.  So it won’t make any difference to the Big Five.  But to small firms
and sole practitioners who are not members of AICPA and who want to offer audit
services, the cost could be prohibitive — it could preclude them from offering these
services.  Once again, here is a proposal that has the potential of limiting supply,
limiting competition, and driving up the cost of these services.

This proposal does not guarantee competence in the attest function—the only accounting
function for which a CPA license is required.  The Board wants the Legislature to enact a very broad,
sweeping statute which gives it authority to adopt regulations governing this whole process.  In
CPIL’s view, that is a bad idea.  This Board has given the Legislature no hint of the contentious
public protection issues underlying this proposal, and there is no “prototype” implementation model
in any other state that reveals, documents, or addresses them.

As we were back in 1995, CPIL is very concerned about the proposed elimination of attest
experience for CPA licensure. We understand that very few CPAs are doing much audit any more—
which is unfortunate due to the critical importance of this function.  But this proposal would only
further undermine the importance of the attest function—which has already been weakened by the
Big Five firms’ emphasis on lucrative consulting instead of auditing.  Weakening the attest function
hurts consumers and the investing public.  Until the Board comes up with a detailed proposal that
guarantees competence in the attest function without imposing unbearable costs and restricting
competition, CPIL opposes elimination of the attest experience requirement.

EXAMINATION ISSUES (Issues #13, #14, #15)

In the background paper, staff has raised three important issues related to the licensing
examination administered by the Board: (1) its ownership and control by a national trade association;
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(2) its owner’s failure to ensure that it is validated on a regular basis, which may expose the Board
to liability; and (3) the Board’s proposal to increase the difficulty of passing the exam.

! Ownership and Control of the Uniform CPA Exam.  As noted above, the AICPA owns
and controls the Uniform CPA Examination, which is administered by all 54 jurisdictions in the
United States.  The AICPA is a national trade association whose primary function is to protect and
promote the CPA profession.  Unsurprisingly, the national pass rate on the Uniform CPA exam
hovers around 10%31—in other words, only 10% of first-time takers pass all four parts on the first
sitting.32  On average, it takes candidates three exam administrations (or one and one-half years) to
pass all four parts.33

In 1996, the JLSRC expressed concern about AICPA’s ownership of the exam, and directed
the Board to “actively advocate for a national examination developed and administered by a non-
trade association.”34  Sometimes to the consternation of her Board members, Executive Officer Carol
Sigmann has faithfully followed this directive.  In January 1999, she prepared an exhaustive
memorandum analyzing the issues related to AICPA’s ownership and control of the exam. In the
memo, Sigmann explored the various entities within AICPA and the National Association of State
Boards of Accountancy (NASBA) responsible for some aspect of the examination process, and
described their complex interrelationships. According to Sigmann, the AICPA is solely authorized
to appoint members to these committees, and no committee positions are necessarily reserved for
state board representatives or regulators.  She noted that “none of the members who sit on AICPA’s
Board of Examiners or NASBA’s Examination Review Board are trained psychometricians, and they
do not possess the skills to evaluate psychometric studies or occupational (practice) analyses—the
key elements which validate an examination.” Sigmann observed that critics consistently question
whether the same organization that develops and scores an exam should also be responsible for
validating it, whether psychometricians hired by AICPA can be deemed independent of the trade
association, and how pass points are set (and by what entity).

Sigmann evaluated four alternatives: (1) maintain the status quo; (2) NASBA should assume
the ownership of the exam and the responsibilities of developing, scoring, and validating it; (3) form
a “hybrid” not-for-profit entity composed of an AICPA representative, a NASBA representative, as
well as various state board members and administrators, to administer an examination owned in
name by the AICPA but developed, scored, and administered by the entity; or (4) form an entity
composed of board members and administrators to assume ownership of the examination and issue

                                                
31California Board of Accountancy, Sunset Review Report (October 2000) at 24.

32Perhaps because it has more lenient “conditional credit” standards, California enjoys a 13% pass rate, slightly
higher than the national average.  Id. However, 13% still compares miserably to the pass rates on almost every other
professional licensing exam used in California.

33Id. at 25.

34See supra note 5.
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a request for proposals from all testing vendors for the development, preparation, and grading of a
CPA licensing examination.

Although option (2) above has been considered in the past, Sigmann questioned whether the
NASBA entities which currently have some role in the examination process are truly independent
of AICPA, noting that many of the CPAs who sit on NASBA’s Examination Review Board have
current or former service ties with AICPA’s committees and subcommittees; according to Sigmann,
“it may be difficult to see where one organization ends and the other begins.” Sigmann
recommended option (3) above as “the most feasible option in initiating a transition from sole
AICPA ownership and control of the exam to a new entity that appropriately has controlling
responsibility for the critical components of the examination process.”  At a March 1999 meeting
of state board administrators, Sigmann circulated her memo, and subsequently persuaded CBA to
forward the memo to AICPA and NASBA leadership as well as all state boards.

In addition to Sigmann’s advocacy on exam reform, an embarrassing grading error
committed by AICPA on the November 1999 Uniform CPA Exam exerted pressure on state boards
to demand reform and on AICPA to deliver.  In February 2000, Sigmann formed the “Regulatory
Coalition of Boards of Accountancy,” a group of state board members and executive directors
committed to ensuring that AICPA’s Examinations Division is audited so the November 1999
grading error is not repeated, that comprehensive exam security protocols are adopted and in place
in all jurisdictions, and that AICPA’s Board of Examiners and related examination committees are
restructured to ensure meaningful voice and representation for state regulators.

In early 2000, the AICPA circulated a memo announcing a “restructuring” of its Board of
Examiners to give “greater representation” to state boards and psychometricians (neither of which
had been previously represented on the Board before); however, the exact composition of the
revamped Board was left unclear.  CBA invited representatives of AICPA and NASBA to its March
25, 2000 meeting, to more fully explain the proposed restructuring.  At that meeting, AICPA
Executive Director of Examinations Craig N. Mills, Ph.D. declined to be more specific, except to
say that he does not believe AICPA and NASBA should have 50/50 representation on the Board of
Examiners.  At CBA’s December 5, 2000 sunset hearing before the JLSRC, Dr. Mills stated that
AICPA had expanded the Board of Examiners to 14 members, including two psychometricians and
“some members who come from a regulatory background.”  However, there is no clear designation
of committee slots for regulators, much less 50/50 representation for state board representatives.

The State of California should not be subservient to the schedule or dictates of a private trade
association. The Joint Committee and the full Legislature should direct the Board to discontinue
using the Uniform CPA Exam until it has been properly validated (see below) and turned over to a
non-trade association entity controlled by state regulators committed to public protection.  California
is a powerful player on any national stage.  The objections of California licensing agencies have
forced other trade associations and other national organizations to listen to California’s concerns and
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change accordingly.35  Carol Sigmann’s efforts have already borne fruit.  The Legislature should
support the Board’s efforts to protect the state treasury and California consumers.

! AICPA’s Failure to Validate the Uniform CPA Exam.  As noted on page 23 of the
Board’s sunset report, AICPA last validated the Uniform CPA Examination in 1991.  The validation
process ensures that the exam keeps up with current practice and is adequately testing the
knowledge, skills, and abilities necessary to practice competently.  AICPA’s delay in validating its
exam conflicts with the Department of Consumer Affairs’ guidelines for licensing exams, which
state that “occupational analyses and/or validations should be conducted every three to seven years,
with a recommended standard of five years.”36  Further, it exposes the Board—which is legally liable
for administering a valid, job-related licensing examination—to legal liability.

Throughout 1999 and early 2000, AICPA promised completion of a new exam validation by
June 2000.  In June 2000, it promised completion of the study by “fall 2000.”  At CBA’s December
5, 2000 sunset hearing, AICPA’s Dr. Craig Mills stated that “the practice analysis is now completed
and is in production—it will be distributed within 30–60 days” to some internal AICPA committees
for further work.  Following analysis by those committees, “if changes [to the exam] are determined
necessary, it will take us one year to implement those changes.”

Because of AICPA’s delay in completing the exam validation, the egregious November 1999
grading error on the exam, and other concerns about the exam, the Board directed Norman Hertz,
Ph.D., Chief of DCA’s Office of Examination Resources, to perform a comprehensive audit of
AICPA’s Uniform CPA Examination program.  Dr. Hertz completed the evaluation in May 2000.
Although Dr. Hertz found the program “essentially sound from both psychometric and administrative
perspectives,” he delivered eight recommendations to AICPA. Although AICPA has addressed most
of those issues, at least two (the continued use of essay examinations, and the rationale for four
sections on the exam given the severe consequences of conjunctive scoring) were still outstanding
as of the December 5, 2000 hearing. 

As noted above, CPIL recommends that the Joint Committee and the full Legislature should
direct the Board to discontinue using the Uniform CPA Exam until it has been properly  validated

                                                
35For example, the leadership of the California Veterinary Medical Board was instrumental in forcing the

American Veterinary Medical Association, a national trade association, to divest itself of authority to set the pass point
on the National Board Examination and the Clinical Competency Test, two nationally standardized examinations used
in veterinarian licensure. 14:4 CAL. REG. L. REP. (Fall 1994) 104; 14:2&3 CAL. REG. L. REP. (Spring/Summer 1994)
110; 14:1 CAL. REG. L. REP. (Winter 1994) 86. The California Architects’ Board has successfully negotiated changes
to the Intern Development Program of the National Council of Architectural Registration Boards, as a condition of
California adoption of the program. 17:1 CAL. REG. L. REP. (Winter 2000) 87; 16:2 CAL. REG. L. REP. (Summer 1999)
79; 16:1 CAL. REG. L. REP. (Winter 1999) 99.  And the Board of Landscape Architects abandoned use of a national
examination on which the pass rate was 9% [12:4 CAL. REG. L. REP. (Fall 1992) 86; 12:2&3 CAL. REG. L. REP.
(Spring/Summer 1992) 93], and refused to return to the national exam until significant changes in its content, grading,
and validation had been made.

36See supra notes 5–6.
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and turned over to a non-trade association entity controlled by state regulators committed to public
protection. 

!The Board’s Proposal to Make Exam Passage More Difficult.  The Uniform CPA Exam
has four parts, and a candidate must pass all four parts to have passed the entire exam.

Under certain conditions, if a candidate passes a part, he/she may obtain “conditional credit”
 for that part and need not retake it—the candidate needs only  to retake the flunked parts.  Different
states have different standards as to how one obtains “conditional credit” for passing a part.
Historically, California’s rule has permitted a candidate who passes two parts at one sitting to receive
conditional credit for those parts.37  California’s more lenient “conditional credit” standards may
account for its slightly higher pass rate (13%) than the national average pass rate (10%).

The Board proposes to shift to the UAA’s standards on conditional credit, which are much
more strict than California’s standards.  To receive conditional credit, one must take all four parts
and pass at least two parts.  Further, one must flunk the remaining parts by a score of at least 50%
in order to get credit for the passed parts.  The Board has produced no studies or justification for its
desire to increase the difficulty of passing this exam.

Until (1) this exam has been properly validated, (2) the vendor ensures that the requirements
of California law will be satisfied in the future, and (3) the significant issue of its ownership and
control by a national trade association has been resolved, there is no reason to impose additional
barriers to passing this exam.  CPIL opposes the Board’s proposal.

CONTINUING EDUCATION ISSUES (Issue #17)

During the Board’s 1995–96 sunset review, CPIL noted that the Board’s current continuing
education (CE) requirement of 80 hours per renewal cycle (or 40 hours per year) is approximately
double the number of CE hours required by other professional licensing agencies.  The 80-hour
requirement was initially enacted based upon AICPA standards (which have been incorporated into
the UAA), and has not been changed in 25 years.  Subsequently, the Legislature passed SB 1077
(Greene) (Chapter 1137, Statutes of 1996), which required the Board to perform a study of “the
minimum standards for annual continuing education required by the Board.”

During 1997–98, Board staff conducted an extensive study of the CE requirement, and
released its results at the September 1998 meeting of the Board’s Committee on Professional
Conduct (CPC).  Among other things, Board staff found the following:

(1) “The cost of CE is substantial, both to individual licensees and the profession
itself....The average cost of CE, in direct and lost opportunity costs, is at least $5,600
per licensee per two-year renewal cycle.  Total cost, for the profession as a whole, is
estimated to be more than $100 million per year.”

                                                
37California’s “conditional credit” rules are in section 7, Title 16 of the California Code of Regulations.
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(2) “The 80-hour requirement could be significantly reduced without negatively
impacting public protection.” Staff based this conclusion upon a number of findings,
including: (a) the 80-hour requirement has not been changed since its inception more
than 25 years ago, has never been formally validated, and was not based upon any
formal studies conducted by AICPA (“rather, this standard was based simply upon
an expectation that licensees would be able to dedicate one week per year to
continuing education without undue hardship”); and (b) no other licensing board in
DCA requires an equivalent amount of CE (“in fact, other professional-level
occupational groups, e.g., doctors, pharmacists, nurses, attorneys, require on the
average 36 hours over two years, less than half of the requirement for CPAs”).

Staff recommended either that (a) the current 80-hour requirement be reduced to 48 hours
per renewal cycle, with all 48 hours in technical subjects related to the licensee’s area of practice or
the practice of public accountancy, or (b) the Board should establish a “dual-path” requirement
allowing licensees to either take 80 hours in technical and non-technical (e.g., computer courses,
self-improvement courses) courses, or 48 hours in technical courses only. 

Staff’s recommendation to reduce the number of required CE hours generated opposition
from CPA trade associations (which earn considerable revenue by sponsoring/teaching CE courses)
and from some Board members who were intent upon remaining compliant with the AICPA’s UAA
(which requires 80 hours of CE every two years).  Instead of adopting staff’s findings and
recommendations, the Board directed staff to conduct an additional survey about licensees’
impressions of its CE requirement.  In the supplemental survey, 69% of respondents indicated that
the 80-hour requirement is “about right.”  Armed with the new survey results, the Board rejected
staff’s recommendation, rewrote the report to delete staff’s finding that “the CE requirement could
be significantly reduced without negatively impacting consumer protection,” and decided to retain
the current 80-hour requirement but put a 50% cap on non-technical courses.  The Board has since
amended its continuing education regulations (primarily section 88, Title 16 of the CCR) to require
licensees to complete a minimum of 50% of their required CE hours in technical subjects, prohibit
licensees from claiming more than 50% of the required hours in non-technical courses (such as
communication skills, word processing, sales, marketing, and office management), and outlaw CE
credit altogether for courses in certain subject areas (e.g., “personal growth, self-realization, sports
and recreation,...and other subjects which will not contribute directly to the professional competence
of the licensee”).

The Board’s action has done nothing to resolve the problem that generated the study
requirement in the first place: CPAs are required to complete more than double the number of
CE hours than any other regulated professional in California is required to complete.  CPIL
has no problem with the Board’s cap on non-technical courses, its ban on credit for unrelated
courses, or its so-called “A&A” requirement for CPAs who engage in auditing and/or other
attestation services (under Business and Professions Code section 5027(c), such CPAs must
complete a minimum of 24 hours of the required 80 CE hours “in the area of accounting and auditing
related  to  reporting  on  financial  statements”).  In  fact, CPIL affirmatively endorses the “A&A”
requirement because it requires licensees to take CE courses in their area of advertised specialty (a
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requirement that is notably absent from the CE programs of other regulatory agencies).  However,
CPIL opposes continuation of the 80-hour CE requirement.  It is clearly excessive, and is admittedly
rooted in nothing but the desire of professional trade associations to earn revenue.  It costs CPAs
money, and those costs are undoubtedly passed on to consumers of their services.

Additionally, a new CE issue arose during the latter half of 2000.  At its September 2000
meeting, the Board decided to reject certain types of software-based CE courses for A&A credit.
 In October 2000, licensees who had already taken the courses and were claiming credit for them
were suddenly told that credit was disallowed and their licenses would not be renewed because they
had not completed the CE requirement.  These licensees complained that neither the Board’s A&A
statute (Business and Professions Code section 5027) nor the applicable regulation (section 87, Title
16 of the CCR) clearly describe the kinds of courses that are acceptable toward the A&A
requirement, and argued that the Board is engaging in “underground rulemaking” or the unfair
enforcement of unwritten rules.  The issue drove several public members of the Board to recognize
that the Board does not preapprove any CE courses, and that such a preapproval process would be
of considerable benefit to its licensees. At CBA’s December 5, 2000 sunset hearing, Board
representatives announced that at its March 2001 meeting, the Board will consider a proposal to
preapprove CE courses.  CPIL supports that concept.

ENFORCEMENT ISSUES (Issues #19 and #20)

CPIL expressed a great deal of concern about various aspects of the Board’s enforcement
program during its 1995–96 sunset review.  Some of those issues have been addressed; others have
not changed.

! Overall Enforcement Output.  As in 1995–96, the Board’s enforcement output is weak.
 We recognize that the Board has greatly improved its case aging data—its complaint processing and
investigation timeframes are dramatically reduced from its last sunset review.  And the Board’s
enforcement staff has succeeded in disposing of many of its ancient cases, such that its caseload is
“fresher.”

However, these results are unsurprising and in fact expectable because the Board has enjoyed
a dramatic decrease in the number of incoming complaints during the same time period.  The total
number of complaints received and opened dropped from 812 in 1996–97 to 510 in 1999–2000
(Table 10 of the Board’s sunset report).  For the past four years, the Board has conducted only 131
investigations of licensees per year—a 73% decline from the period of time reviewed during the
Board’s first sunset review (page 33 of the Board’s sunset report).  The number of “compliance
actions” taken by the Board declined from 311 in 1996–97 to 180 in 1999–2000.  The number of
formal accusations against CPAs filed by the Attorney General’s Office on behalf of the Board
declined from 50 in 1996–97 to 30 in 1999–2000.  And the number of disciplinary actions taken
remained stagnant at its very low level of  33–35 per year.  An enforcement program with very few
incoming complaints had better justify its existence by cleaning up old cases and improving its case
processing times.
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The Board of Accountancy has 58,600 licensees.  Another agency, the Medical Board, has
about twice that number (108,000 licensees).  But the Medical Board engages in about ten times the
level of disciplinary activity as does the Accountancy Board.  A look at both boards’ 1999–2000
disciplinary activity reveals the following comparative statistics:

Accountancy Board Medical Board

# licensees 58,000 108,000
# complaints received 510 10,445 (10x)
# investigations opened 158 2,083 (10x)
# accusations filed 28 290 (10x)
# formal disciplinary actions taken 33 366 (10x)
# citations/fines 70 250 (3x)
% of budget spent on enforcement 50–55% 73%

This last statistic may be the most telling.  During the Accountancy Board’s 1995–96 sunset
review, the JLSRC noted that the Board spent only 56% of its budget on enforcement—”much less
than other boards which regulate practitioners who can cause severe harm to the public.”38  In 1996,
the JLSRC directed the Board to “spend more than 56% of its budget on enforcement activity.”39

 If anything, the Board has spent less than 56% of its budget on enforcement in the years since then.
The JLSRC also instructed the Board to “increase the number of CPA investigative staff” from six
(plus the Enforcement Chief).40  The Board has failed to comply with that directive.  Enforcement
simply does not seem to be a major priority for this Board.

Obviously, the Board can’t invent complaints.  However, it need not content itself with mere
consumer complaints.  It should take a more proactive approach in initiating investigations into
known audit failures.  It should take a much more aggressive approach toward allegations of
wrongdoing by CPAs in Big Five firms; in the past decade, we recall a total of two disciplinary
actions (and one pending accusation) against Big Five firms.  The Board should also be more visible
and take a more proactive approach in educating consumers of its existence.

! The Administrative Committee.  CPIL believes that one reason for this Board’s weak
enforcement statistics is its historical use of the Administrative Committee (AC).  The AC consists
of non-Board-member, private practice CPAs who sit as a standing committee through which all
serious complaints must pass.  Two members of the AC must review each investigated case, and
both must agree that it should move forward for more action or it will be dismissed.

                                                
38Joint Legislative Sunset Review Committee, Findings and Recommendations: Review and Evaluation of the

Board of Accountancy (February 1996) at 32.

39Id. at vi.

40Joint Legislative Sunset Review Committee, Findings and Recommendations: Review and Evaluation of the
Board of Accountancy (February 1996) at vi.
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For 20 years, CPIL has monitored 30–60 regulatory agencies, and none of them maintains
a structure similar to the AC.  Although some agencies formerly did (including the State Bar and the
Medical Board), they abolished those structures in the late 1980s or early 1990s.  The committee
structure has a distinct “fox guarding the henhouse” appearance.  To consumer advocates, it appears
to be a screen of the profession set up by the profession for the profession: No complaint can move
forward without the approval of the profession. Further, the structure permits private parties to play
an important and influential role in what is undeniably government decisionmaking.

During the Board’s 1995–96 sunset review, CPIL argued that the AC structure lent the
Board’s enforcement program an appearance of a conflict of interest, and warned that the Board was
inviting litigation because it was including private parties in sensitive governmental decisionmaking
about enforcement matters. CPIL also demonstrated that the AC had traversed its statutory authority.
 Contrary to Business and Professions Code section 5022, which has always limited the Committee
to an advisory role, the AC was actually making certain enforcement decisions which were not
reviewed or ratified by Board enforcement staff, any Board member, or the Board.  CPIL urged that
(1) the statutes creating the AC be repealed, (2) that all investigations be handled by professional
investigators employed by the Board, and (3) that the Board establish a panel of experts to use on
a case-by-case, as-needed, advisory basis.  Both the JLSRC41 and the Department of Consumer
Affairs42 agreed that the AC should be abolished, and that—in the meantime—it comply with its
“advisory only” statutory authority.

In 1996, the full legislature did not sunset the AC, but amended Business and Professions
Code section 5020 to cut the number of AC members in half and to reiterate that AC is only an
advisory committee and has no authority to make disciplinary decisions.

Since then, the AC’s role has been streamlined.  It is examining fewer cases, appears to be
complying with its “advisory only” status, and the Board continues to believe that it is a valuable tool
in conducting investigations.

Additionally, in response to our continued objections to the AC’s mandatory review of all
serious cases, the Board very recently—in July 2000—made a policy decision to make AC review
of  cases  discretionary.43  Thus,  apparently,  the  AC  will  only  review  cases that staff wants it to
                                                

41“Section 5020 of the Business and Professions Code, which authorizes the Administrative Committee, should
sunset on July 1, 1998. In the meantime, the Administrative Committee should act in an advisory capacity only, and
primary responsibility for review and management of investigations should be performed by professional investigative
staff.” Id. at vii.

42“The Administrative Committee (which currently acts by delegation of the Board to receive and investigate
complaints, initiative and conduct investigations or hearings and obtain evidence) should be abolished.” Department of
Consumer Affairs, Report to the California Legislature: The Administration’s Recommendations for the Sunset Review
of the Board of Accountancy (April 1996).

43Page 82 of the Board’s sunset report states: “In keeping with this legislation, since the last sunset review, the
AC has discontinued the mandatory review of enforcement cases.”  This sentence implies that the AC’s role has been
discretionary rather than mandatory since 1996.  CPIL notes that the Board decided to make AC review discretionary
in July 2000—four months before its December 5, 2000 sunset review hearing.
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review.  This is an improvement—but the Board’s July 2000 decision was only a policy decision.
It has not been incorporated into any statute or regulation, and may be reversed at any time with or
without notice to the public. Further, we anticipate that the AC will always be used to review so-
called “major cases” (usually against the Big Five), which has caused problems in the past (see
below for further discussion).

As noted above, one of CPIL’s original objections to the AC structure was that it could
present legal problems and lead to litigation against the Board over the role, function, and actions
of the AC and its members. That has now happened.  The Board is currently litigating a major
disciplinary case against a Big Five firm.  In the middle of the disciplinary action, the accused firm
filed a disruptive and costly lawsuit against the Board over the AC’s role in the Board’s investigation
of the firm and decision to file the accusation.44  The Board eventually prevailed in the external
lawsuit (such that the disciplinary proceeding began and is currently pending), but not without
spending a great deal of money and time that could have been avoided had it discontinued the AC
structure.  CPIL is firmly convinced that as long as the Board maintains and uses the committee
structure, it is inviting this kind of lawsuit (which may or may not be meritorious). CPIL continues
to support repeal of the statutes creating the AC, and conversion of its members into a panel of
subject matter experts who can assist the Board on an as-needed, case-by-case, advisory basis as
determined by professional investigative staff.

! Major Case Program.  CPIL devoted a great deal of its 1995–96 advocacy toward the so-
called “Major Case Program,” which is the Board’s term for high-profile disciplinary cases—usually
against Big Five firms.  CPIL continues to have three issues concerning the Major Case Program:
(1) the Board’s failure to analyze the program, as directed by the JLSRC; (2) the Board’s use of a
“board member liaison” in major cases; and (3) the continued participation of a Board member in
Board activity when his/her firm is the subject of Board disciplinary action.

(1) During the Board’s 1995–96 sunset review, CPIL criticized the Major Case Program as
overly complex, involving multiple layers of review and re-review, extremely expensive (largely due
to the Board’s routine and dangerous use of outside private counsel instead of the Attorney General’s
Office), and quite unproductive.  In 1996, this Joint Committee directed the Board to analyze the
Major Case Program “to determine the successes (or failures) of the program.  The Board should
conduct a cost-benefit analysis and a reengineering study, and develop baseline performance
measures.”45

                                                
44KPMG Peat Marwick LLP, et al. v. State Board of Accountancy, No. 98CS03254 (filed Dec. 11, 1998 in

Sacramento County Superior Court). The trial court dismissed KPMG’s complaint for failure to exhaust administrative
remedies. That decision was affirmed by the Third District Court of Appeal an in unpublished decision (No. C033138)
on May 2, 2000.

45Joint Legislative Sunset Review Committee, Findings and Recommendations: Review and Evaluation of the
Board of Accountancy (February 1996) at vii.
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The Board has not conducted a cost-benefit or any other analysis of its Major Case Program.
Although the Board says it has folded its “Major Case Program” into its “regular enforcement
program” such that the procedures used in both types of cases are the same, that is not accurate.  The
Board handles major cases very differently than it does other cases.

(2) One example of these differences is that this Board has a longstanding practice of using
a Board member as a “liaison” to a major case investigation.  The assigned Board member actually
gets involved in the investigation prior to the filing of the accusation.  This practice then requires that
Board member who has been involved in a major case investigation prior to the receipt of a
stipulation or administrative law judge decision to recuse him/herself from the final decision.

This is an issue which has long vexed the Board.  Usually in a case against a Big Five firm,
one or more of the Board’s CPA members must recuse themselves because they work or used to
work for that firm, or have some other type of conflict.  On top of that, the Board member liaison
must recuse him/herself.  With the Board’s membership reduced to ten in 1994, this can produce a
problem in terms of quorum—are there enough Board members left to take a disciplinary action?
 However, a majority of the current Board absolutely refuses to reconsider changing the practice.

In 1999, then-Board President Baxter Rice led the charge to eliminate the Board member
liaison practice and, at its January 2000 meeting, the Board’s Sunset Review Committee agreed.  But
at its March 2000 meeting, the full Board reversed the Committee and reinstated the practice.

This practice should be reexamined, and it should be eliminated once and for all.  There is
no reason for it.  The Board is now in the process of losing five members due to the expiration of
their terms.  If no new members are promptly appointed, or if any of the remaining members must
recuse themselves because of conflicts or because they have served as a Board member liaison, the
Board will be legally unable to take disciplinary action. That would be an abdication of the Board’s
responsibility.

(3) In the past seven years during which I have personally monitored the Board, I have seen
exactly two disciplinary cases against Big Five firms.  That alone is a concern (see above discussion
of the Board’s weak enforcement program).  However, in both of these cases, sitting on the Board
at the time staff decided to bring these cases was an employee of that very Big Five firm.

This would be almost impossible at any other agency—because there is no “Big Five” in any
other profession. There is no concentration of competition in five huge and powerful firms whose
employees actively seek and secure appointments to these regulatory boards.

This presents a very serious problem for Board staff—especially for the Board’s executive
officer, who serves at the pleasure of the Board and who must sign off on the accusation against the
firm and actually trigger the disciplinary action.

It also presents problems for the Board member—who may have been a witness to the
activities  in  question,  and/or  who  may  be called as a witness against his firm and/or against the
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Board upon which he/she sits.  Obviously, that Board member must recuse him/herself from the final
decision in the case, but there is no general requirement that he/she must recuse him/herself from
other Board activities during the pendency of the matter.

But the biggest problem is the appearance of a conflict of interest.  Board members serve as
the final judges in an Administrative Procedure Act (APA) disciplinary matter, and are supposed to
base their decision solely on the evidence in the record and not on ex parte communications or
influence from extraneous sources, including firm colleagues or a Board colleague who is affiliated
with the respondent.  Allowing a Board member whose firm’s license is at stake to interact freely
with fellow Board members—the ultimate judges in the case—gives rise to a perception that such
ex parte communications may occur.  This may lead to a lack of public confidence in the integrity
of Board disciplinary decisions.

Because of the pendency of the ongoing disciplinary case, CPIL is not able to address this
issue in detail.  However, CPIL believes that the legislature and the Board should consider
establishing some standing rules on this issue—rules requiring the recusal from all Board activity
of a Board member whose firm is the subject of a Board investigation or disciplinary action.46  This
is unusual, but so are the interest at stake—public confidence in the Board and its enforcement
system—and the structure of this profession.  Both call for special rules.

! Enforcement Program Oversight Committee. During the Board’s 1995–96 sunset
review, CPIL criticized the Board for being so out of touch with its own enforcement system that it
permitted the AC to make enforcement decisions. In response to this commentary, the Board created
a new “Enforcement Program Oversight Committee” (EPOC) to oversee the enforcement program
and discuss policy issues related to it.

Unfortunately, one of the first things EPOC decided to do to familiarize itself with the
enforcement process and ensure that staff is adhering to the Board’s enforcement priorities was to
review closed enforcement cases.  To be able to discuss the case fully and free from the constraints
of a public meeting, EPOC decided at its May 1998 meeting to seek an amendment to the Bagley-
Keene Open Meeting Act to permit it to review closed cases in closed session.  Twice at that
meeting, CPIL objected to the idea of Board members reviewing closed cases, on grounds that (as
noted above) Board members are the ultimate decisionmakers in APA disciplinary proceedings, and
their decision should be based solely on the record of a given proceeding and not on the member’s
other  knowledge  of the respondent (which may not be part of the disciplinary matter). CPIL also

                                                
46Standing rules would be appropriate because Board practice has varied when this issue has arisen.  In the first

matter (a mid-1990s disciplinary action against Arthur Andersen), the Board member—who was a regional managing
partner at Arthur Andersen—recused himself from all Board activity for an extended period of time, partly so he could
take an active role in the defense of his firm.  In the currently pending matter against KPMG, the Board member—who
recently retired from KPMG—testified in support of KPMG at the administrative hearing in front of the administrative
law judge, yet he continued to attend and participate in all Board and committee meetings (including enforcement
committee meetings during which policies were articulated that could reasonably be expected to impact the prosecution
of the case).
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noted the possibility that a Board member might review a series of closed cases against employees
of a particular firm, which might taint that member’s view of the firm in a subsequent case (and thus
impact the due process rights of Board licensees).  However, CPIL’s suggestion that EPOC members
review redacted files (with the identity of the complained-of licensee redacted) in open session was
rejected, and the Board proceeded to Senator John Burton with its proposal. Senator Burton
requested input from this Joint Committee, which issued a detailed memorandum substantially in
agreement with CPIL (it is quoted on pages 31–32 of staff’s background paper).  As a result of the
JLSRC’s input, Senator Burton declined to carry the proposal.

Regrettably, EPOC decided to go ahead with its plan anyway, and reviewed closed
enforcement cases in closed session on two occasions—arguably in violation of the Bagley-Keene
Act.  CPIL objected to the procedure in December 1999, and the Board changed its procedure so that
closed session reviews by EPOC members are not conducted in conjunction with a committee
meeting and are instead performed in groups of two at the Board’s office.

This Joint Committee objected to the Board’s proposal to review closed cases on the merits,
and in no uncertain terms, because of the Board’s overarching responsibility to serve as the final
judge in disciplinary matters.  CPIL is fully in agreement with the Committee’s reasoning and
analysis, and does not understand why the Board simply cannot redact closed files and review them
in open session.  The Board insists that the likelihood of a closed case resurfacing or a new case
against the same respondent in a prior closed case is minimal.  With all due respect to the Board, it
has no idea what cases are coming down the pike, and should not do anything to put itself in the
position of abdicating its enforcement responsibility.  It should do everything possible to retain its
enforcement authority, not jeopardize it because of a desire to micromanage staff (which does not
appear necessary in any event, since EPOC members have been in full agreement with all staff
decisions on all cases reviewed). CPIL objects to Board member review of closed enforcement cases.

CPIL thanks the Joint Committee and its staff for their hard work on this important sunset
review.

Sincerely,

JULIANNE D’ANGELO FELLMETH
Administrative Director

cc:  Carol Sigmann, Executive Officer, Board of Accountancy
      Kathleen Hamilton, Director, Department of Consumer Affairs


