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Center for Public Interest Law                                                         Children’s Advocacy Institute

December 4, 1995

Senator Ruben Ayala, Chair, and Members
Joint Legislative Sunset Review Committee
State Capitol, Room 5108
Sacramento, CA 95814

re:  Sunset Review of Board of Barbering and Cosmetology

Dear Senator Ayala and Members of the Joint Committee:

The Center for Public Interest Law (CPIL) respectfully urges this Committee to recommend
the abolition of the Board of Barbering and Cosmetology (BBC) and its existing licensing
requirements.  This conclusion is consistent with the 1993 recommendation of the Office of the
Legislative Analyst.1

The Board's sunset report has failed to demonstrate a substantial risk of irreparable harm —
or even physical injury — flowing from incompetence by a BBC licensee.  To the extent that a few
consumers have suffered physical harm due to incompetence by Board licensees, the actions of this
Board to prevent that harm or address it through its discipline system appear negligible.  The Board
and its licensing requirements should be abolished and replaced with — at most — a registration
program and a bond requirement.

If the legislature believes that a greater degree of regulation of the professions currently
licensed by BBC is necessary, it should consider a vastly scaled-back regulatory scheme which
involves licensure only for electrologists and those hair/skin/nail care practitioners who use
chemicals which are likely to cause serious physical injury if incompetently used.  This regulatory
scheme could be administered by a bureau or a small board within the Department of Consumer
Affairs (DCA); if the board option is chosen, it should consist of no more than five public members
(no members of the professions regulated should be board members).  Finally, BBC's request for
creation of a new licensure category for "hairdressers" (page 93 of BBC's sunset report) should be
rejected.
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     2 CPIL's theory of regulation is set forth fully in A Theory of Regulation: A Platform for State Regulatory
Reform, 5:2 CAL. REG. L. REP. 3 (Spring 1985), written by CPIL Founder Robert C. Fellmeth, Professor of Law and
holder of the Price Chair in Public Interest Law at the University of San Diego School of Law.

The Center for Public Interest Law

CPIL is an academic center of research, teaching, learning, and advocacy in regulatory and
public interest law based at the University of San Diego School of Law.  The Center studies the
state's regulation of business, professions, and trades, and monitors the activities of most state
occupational licensing agencies — including the regulatory boards within the Department of
Consumer Affairs (DCA).  CPIL publishes the California Regulatory Law Reporter, the only legal
journal in the nation which covers the activities of fifty different state agencies.  CPIL's goal is to
make the regulatory functions of state government more efficient, visible, and accountable by
serving as a public monitor of state administrative agencies.

CPIL's Theory of Regulation

For fifteen years, CPIL's theory regarding the regulation of trades and professions has been
consistent:

I. Government should not interfere with the marketplace unless absolutely necessary.

! Government should regulate a particular trade or profession only after an honest
assessment of the marketplace and any flaws which (a) present a threat of irreparable
harm, or (b) prevent normal marketplace functioning from driving out incompetent,
dishonest, or impaired practitioners.

! Licensing is one form of regulation — and it is the most market-intrusive and
restrictive form of regulation.  It should be reserved for trades and professions in
which incompetence is likely to cause irreparable harm — that is, harm for which
money cannot compensate.  If there is likely irreparable harm, then a prior restraint-
type barrier to entry (licensing) which addresses and prevents that precise harm
should be imposed; additionally, the licensing agency should set industrywide
standards of conduct and ethics, and police violations of those standards through a
vigorous enforcement program.

! In the absence of probable irreparable harm, numerous regulatory alternatives to
licensing should be considered.  These include the posting of a bond to ensure a fund
to compensate injured consumers, a certification program which has the effect of
disclosing information to consumers about the qualifications of a practitioner and
protects the use of a title, a permit program, disclosure requirements, a rule of
liability, straight statutory prohibitions on certain activities, tax incentives to
encourage certain behaviors, antitrust litigation to restore the normally-functioning
marketplace, etc.2
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     3 The sunset report of BBC mailed to CPIL omitted pages 76-88; if any justification for BBC's licensing
requirements is included on those pages, we did not receive them.

II. If licensing is determined to be necessary because irreparable harm will likely flow from
incompetence, the properly functioning licensing agency has three roles:

! The formulation and administration of a barrier to entry (e.g., exam(s), educational
requirements, experience requirements, or combination thereof) which is capable of
and tailored to preventing incompetent people from practicing, because incompetent
practice will cause irreparable harm to the public;

! The establishment of industrywide standards of professional conduct and behavior
for licensees which protect the public from the irreparable harm which justifies
licensing; and

! The aggressive policing of those professional standards through a vigorous
enforcement program.

Board of Barbering and Cosmetology

Applying the above principles to BBC and its eight licensing requirements, CPIL concludes
that all could be abolished with little or no harm to the consumer.

I.  The Necessity of Licensure.  Addressing first the necessity of licensing, the Board's 200-
page sunset report contains scant evidence of irreparable harm flowing from incompetence in the
practice of the professions licensed by the Board.3  While there may be harm resulting from such
incompetence — including physical injury due to the misuse of chemicals, such harm is usually not
irreparable or permanent.  If the threatened harm is monetary only (as opposed to death, permanent
bodily injury, or other irreparable harm), the preferred regulatory alternative is the posting of a bond.

CPIL is not insensitive to the fact that misuse of chemicals may cause painful injury to
consumers.  However, and as demonstrated in detail below (see CPIL's discussion of BBC's
enforcement statistics in Section II), the actual incidence of this problem appears to be extremely
rare.  Out of 400,000 licensees who each serve thousands of clients each year, BBC detected a total
of 19 instances in the past three years where incompetence has caused actual physical injury.

Further, the "repeat business" dynamic of the normal marketplace has considerable force
here; no consumer would return to a barber or cosmetologist who is incompetent, and that
practitioner will quickly go out of business.  At most, a bond requirement, coupled with the normal
functioning of the marketplace, appears to be a sufficient regulatory combination for these
professions.
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     4 See 14:1 CAL. REG. L. REP. (Winter 1994) at 34.

     5 Department of Consumer Affairs, Regulatory Review Task Force F-29 (May 31, 1978); Commission on
California State Government Organization and Economy ("Little Hoover Commission"), Comments and
Recommendations Regarding Professional and Business Licensing 14 (January 1979). See Crystal Crawford,
Barber of Cosmetologist? Only Your Hairdresser Knows For Sure, 7:1 CAL. REG. L. REP. 1 (Winter 1987).

     6 As of 1987, Alaska, Colorado, Connecticut, Delaware, New Hampshire, New Jersey, New York, Oregon,
Utah, Washington, and West Virginia regulated barbers and cosmetologists through a single board. See id.

     7 AB 3008 (Eastin) (Chapter 1672, Statutes of 1990).

The Board's licensing and continuing education requirements for barber and cosmetologist
instructors are wholly unjustified.  The schools which hire these instructors are perfectly capable of
judging competence to both perform and instruct.

On page 74 of its sunset report, BBC attempts to justify its existence by stating that "there
is also the greatest risk associated with transmission of bloodborne diseases, such as HIV/AIDS,
Hepatitis B and other communicable diseases that can be caused by uninformed practitioners."  This
statement directly conflicts with one of the Board's own regulations, which defines the diseases
and infections "capable of being transmitted between licensee or student and patron" and expressly
excludes HIV and hepatitis B.  Section 984(d), Title 16 of the California Code of Regulations, states
that "[b]loodborne diseases, such as HIV/AIDS and hepatitis B (HBV), shall not be considered
infectious or communicable diseases for the purpose of this section."  When questioned about this
regulation by DCA during the rulemaking process, BBC insisted that it had consulted with the
Department of Health Services, which approved BBC's language excluding HIV and HBV as
concerns in the hair care setting "since transmission from worker to client is not a significant
likelihood."4

II.  The Performance of BBC.  As noted in the Board's sunset report, BBC is the product
of the merger of the former Board of Barber Examiners (BBE) and Board of Cosmetology (BOC)
— the first merger of DCA agencies.  Due to extraordinary industry opposition (particularly by
barbers), merger did not come easy.  Although recommended in two government studies in 1978 and
1979,5 and accomplished in at least eleven other states by 1987,6 California's merger bill did not pass
until 1990, and did not take effect until July 1, 1992.7

AB 3008 (Eastin) (Chapter 1672, Statutes of 1990), the merger bill, required BBE and BOC
to jointly draft new health and safety regulations for the merged board prior to the merger date of
July 1, 1992, so that the new board would be able to adopt regulations soon after its creation.
However, the historical tension between the barber and cosmetologist professions prevented BBE
and BOC from agreeing on new regulations prior to their expiration, and prevented BBC from
adopting its own regulations in a timely fashion.  BBC's new health and safety regulations were not
approved until October 24, 1994 — over two years after its creation and four years after passage of
the merger bill.
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     8 CPIL notes that the Board's sunset report omits to disclose several categories of important information related
to these licensees.  Nowhere in the report is a breakdown of the number of licensees in each of the Board's seven
licensing categories.  Further, the report provides no information on the number of active licensees (those licensees
who are currently employed in jobs requiring their licenses) vs. inactive licensees (those who are not employed in
jobs requiring a BBC license).

BBC licenses 40,000 "establishments" (shops and salons in which barbering, cosmetology,
and electrolysis services are provided), and 400,000 individuals in one of more of the following
seven licensure categories: (1) barber, (2) cosmetologist, (3) electrologist, (4) esthetician (skin care),
(5) manicurist (nail care), (6) barber instructor, and (7) cosmetology instructor.8

Over the past century, these occupations have evolved considerably.  Whereas practitioners
primarily cut and styled hair during the first half of this century (which clearly does not justify
licensure), their current professional activities often involve the use of chemicals — sometimes
harmless, sometimes harmful if used incompetently, and sometimes toxic and listed as such by the
State of California under Proposition 65.

CPIL has monitored BBC for its entire existence, and has monitored BBE and BOC since
1980.  CPIL's critique of BBC is not rooted in what the Board does; it is rooted in (a) the structure
of the Board, (b) the barrier to entry into these professions, and (c) what the Board does not do.  

! Board Structure.  BBC is a nine-member board consisting of five public members and four
professional members.  Our observations of this Board and its two predecessor boards indicate that
there is longstanding, deep-seated hostility and competition between barbers and cosmetologists.
Barbers feel particularly threatened by cosmetologists, inasmuch as the barber population is
probably one-tenth the size of the cosmetologist population (although those statistics are nowhere
to be found in BBC's sunset report).  That tension has carried over to the current Board, and has at
times paralyzed the Board into inaction.  Such a board structure will not result in regulation (or
deregulation) in the public interest.

If the legislature believes that regulation by a board of any of these occupations is necessary,
CPIL suggests the creation of a small board (no more than five members) consisting of all public
members.  The jurisdiction and subject matter regulated by this Board is not overly complex, and
most consumers have enough personal familiarity with this field as to make them sufficiently
knowledgeable of the issues.  An all-public-member board will lack the conflict of interest and
trade-specific bias that has been exhibited by some of the professional members on this Board and
its predecessor boards.  Such a board may be able to adequately address some of the issues BBC has
failed to address, including the following.

! The Barrier to Entry. For entry into the licensing categories of barber, cosmetologist,
electrologist, esthetician, and manicurist, BBC requires (1) completion of a specified curriculum at
a Board-approved school, and (2) passage of a test, which usually includes both a written and a
practical component.  BBC does not detail the length of these required curricula for this Joint
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Committee.  Under current law, barbers must complete a 1,500-hour course; cosmetologists a 1,600-
hour course; electrologists a 600-hour course; estheticians a 600-hour course; and manicurists a 350-
hour course.

Although the Board emphasizes its role in preventing "public health and safety hazards" by
requiring extensive training in disinfection and sanitation standards, only 20 hours of the 1,600-
hour required cosmetology curriculum must relate to disinfection and sanitation (section 952,
Title 16 of the California Code of Regulations).  This ratio is similar for BBC's other licensing
categories: only 10 hours of the required 600-hour course for estheticians relates to disinfection and
sanitation; only 10 hours of the required 350-hour course for manicurists relates to disinfection and
sanitation; only 25 hours of the required 600-hour course for electrologists relates to disinfection
and sanitation; and the barber curriculum does not require any training in disinfection and sanitation.

These coursework requirements translate into an extraordinary amount of money for the
schools which offer them to the "captive audience" would-be licensees.  Most of these schools are
for-profit enterprises, and profits are assured due to the state-required curricula and the availability
of federal loans to students.  Further, a significant portion of the required coursework involves
practical training on consumers who frequent the schools to obtain services from novices at a lesser
rate than they would pay to a licensee.  The schools charge students anywhere from $1,500 to $5,000
in tuition (depending upon the type of program); on top of tuition, the schools rake in thousands of
dollars from consumers who pay the schools to have the trainees perform services.

The schools are clearly the primary — and perhaps only — beneficiary of the current
licensure requirement.  Abolition of the licensing requirement — and the required school completion
— would force these schools to become more competitive in terms of tuition rates, a flexible and
relevant curriculum (rather than the Board-required curriculum), and practical training opportunities.
Undoubtedly, many would-be licensees would still choose to attend a school.  But they would pay
less, it would take less time, and they would have more choice in terms of curriculum and areas of
specialty.

! What the Board Has Failed To Do.  In CPIL's view, BBC has failed in at least three areas:
(1) it has failed to establish professional standards — or do anything at all — concerning Proposition
65; (2)  it has failed to take a leadership role in addressing several other high-profile problems in its
area of jurisdiction; and (3) it has failed to implement an adequate enforcement program.

(1) Proposition 65.  Proposition 65, the Safe Drinking Water and Toxics Enforcement Act,
was passed by the voters in 1986.  Among many other things, the Act prohibits a business or
employer from exposing customers or employees to certain levels of substances known to the state
to cause cancer or reproductive toxicity without warning them.  At the time Proposition 65 was
passed, then-Governor George Deukmejian exempted foods, drugs, and cosmetics on a "temporary"
basis which lasted for over four years.  Shortly after taking office in 1991, Governor Pete Wilson
dissolved these exemptions, such that the use of substances containing toxic chemicals on
California's list (and over 250 have been listed) are subject to the warning requirement.  Toluene,
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     9 I mentioned this failure to BBC representatives when they visited my office to discuss their draft sunset report
on September 15, 1995.  Any Proposition 65-related action taken by BBC after that date is due only to that
discussion and the pendency of this sunset review.

     10 See 11:4 CAL. REG. L. REP. (Fall 1991) at 74.

a solvent used in most brands of nail polish, was added to the state's list in January 1991.

In the nine years since passage of Proposition 65, not once has CPIL ever heard BBC (or
either of its predecessor boards) talk about the initiative, its duties and obligations under the
initiative, or the duties and obligations of its licensees under the initiative.  Not once has BBC or its
predecessor boards ever discussed the initiative or asked its legal counsel for an opinion as to its
applicability to the Board, its licensees, the employees of its licensees, or the customers of its
licensees.  This failure is inexcusable, and should be remedied by the Board immediately.9

(2) No Leadership on Other Issues. Nor has the Board taken a leadership role in other issues
related to the occupations it licenses.  "Booth rental" is a well-known practice within the
cosmetology industry whereby salon owners simply rent booths to cosmetologists rather than hiring
them as employees and withholding sums for personal income tax and unemployment insurance.
This longstanding practice has created an "underground economy" within the cosmetology
profession.  Although it deprives the state of revenue and its two predecessor boards considered
proposed regulations prohibiting the practice,10 BBC has taken no action on the issue.

Another issue plaguing the cosmetology industry is gender-based pricing: Practitioners
frequently charge women more than men for identical services.  This was an issue long before
Assemblymember Jackie Speier introduced AB 2418 (vetoed by Governor Wilson in September
1994) or AB 1100 (signed by Governor Wilson in October 1995), and these bills may not have been
necessary had the Board taken affirmative action to warn its licensees that gender-based pricing is
discriminatory and violates the state Unruh Civil Rights Act.

(3) Enforcement.  Finally, the Board's enforcement program is minimal and clearly not cost-
effective.  BBC's enforcement statistics also prove that the incidence of actual physical harm to the
consumer reported to and acted upon by the Board is minuscule.  Consider the facts as set forth by
the Board:

! On pages 4 and 44 of its report, BBC says it licenses 400,000 individuals in
California (although it provides no breakdown of the number of individuals licensed
in each of its licensing category, and provides no information on the number of
active licensees (those licensees who are currently employed in jobs requiring their
licenses) vs. inactive licensees (those who are not employed in jobs requiring a BBC
license)).
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! Out of 400,000 licensees, BBC received an average of 2,782 complaints per year
during the past three years (Attachment 12 to BBC's report).

! Out of 400,000 licensees and an average of 2,782 complaints per year, BBC
received only 132 complaints per year (average) which it considered serious
enough to require formal investigation (Attachment 12 to BBC's report).  CPIL
assumes that the remaining 2,650 complaints per year involved no physical harm to
consumers; otherwise, they should have been investigated by the Board.

! Out of 400,000 licensees, 2,782 complaints, and 132 investigations over the past
three years, BBC filed an average of 41 accusations per year over the past three
years (Attachment 21 to BBC's report).

! Out of 400,000 licensees, 2,782 complaints received, 132 investigations opened, and
41 accusations filed over the past three years, BBC took an average of 17 formal
disciplinary actions each year for the past three years, for a total of 50
disciplinary actions between 1992-93 and 1994-95 (Attachment 21 to BBC's report).

! Of the 50 disciplinary actions taken between 1992-93 and 1994-95 and detailed in
Attachment 22 to BBC's sunset report, only 19 caused actual physical injury to a
consumer.

! It cost BBC a total of $8.6 million to take these 50 disciplinary actions, only 19
of which caused actual physical injury to a consumer (Attachment 23 to BBC's
sunset report).

This enforcement failure is perhaps not a source of condemnation because there is little
legitimate or critical to enforce.  Its cost, however, is a source of condemnation — the Board bears
these costs, and passes them on to its licensees in the form of higher licensing fees.  Those licensees
in turn pass those higher licensing fees on to the consumers of their services in the form of higher
rates for services.  Consumers are no longer willing to pay indirect taxes for government agencies
that are unnecessary.  Most important, this unnecessary licensing scheme means that large numbers
of people who are perfectly competent are impeded from practicing a trade without reason, and their
absence hurts both them and consumers who would benefit from enhanced supply and lower prices
for services of acceptable quality

The Board will argue that its inspection function is necessary to ensure public health and
safety.  However, BBC is only required to inspect licensed establishments once per year, and its
current staffing is preventing it from accomplishing even that minimal level of inspections.  BBC
has only 17 inspector positions to inspect 40,000 shops and salons.  According to the minutes of the
May 22, 1995 meeting of BBC's Enforcement Committee, only 7 BBC inspector positions are
available to inspect 16,000 establishments in southern California.  Resourcing a program at this level
is tantamount to not resourcing it at all.  It would appear that the "repeat business" function of the
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marketplace would also have force here — consumers will not return to an establishment which is
unclean or unsanitary.  This function might better be handled by local health officials.

Conclusion and Recommendation

The Board's sunset report has failed to demonstrate a substantial risk of irreparable harm —
or even physical injury — flowing from incompetence by a BBC licensee.  The Board licenses
400,000 individuals but receives only 132 complaints per year which it considers serious enough
to formally investigate.  Of the 50 disciplinary actions taken by BBC since 1992–93, only 19 of them
involve actual physical harm to consumers, and none appear to involve permanent injury or death.
The Board and its licensing requirements should be abolished and replaced with — at most — a
registration program and a bond requirement.

If the legislature believes that a greater degree of regulation of these professions is necessary,
it should consider a vastly scaled-back regulatory scheme which involves licensure only for
electrologists and those hair/skin/nail care practitioners (not instructors) who use chemicals which
are likely to cause serious physical injury if incompetently used.  This regulatory scheme could be
administered by a bureau or a small board within the Department of Consumer Affairs (DCA); if the
board option is chosen, it should consist of no more than five public members (no members of the
professions regulated should be board members).

Finally, BBC's request for creation of a new licensure category for "hairdressers" (page 93
of BBC's sunset report) should be rejected summarily.  Absolutely no irreparable harm can flow
from incompetent haircutting or hairstyling.

Thank you for your consideration of these comments.

Sincerely,

Julianne D'Angelo Fellmeth
Administrative Director
Center for Public Interest Law


