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San Francisco, CA 94102 
 
  Re: In re Attorney Discipline – Docket No. S237081 
 

AMICUS CURIAE LETTER REGARDING REQUEST OF THE STATE BAR OF 
CALIFORNIA FOR SPECIAL REGULATORY ASSESMENT 

 
To the Chief Justice and the Associate Justices of the California Supreme Court: 
 
The Center for Public Interest Law (CPIL) urges this Honorable Court to grant the State Bar of 
California’s Request for Special Regulatory Assessment, dated September 30, 2016 (“the 
Request”).  However, for the reasons stated below, the Bar must first be required to provide the 
Court with a more detailed accounting of the funds proposed such that the assessment is strictly 
limited to the amount of money required to fund the discipline system at full capacity 
(including funding for the recently proposed workforce enhancements and backlog reduction 
efforts necessary to improve the discipline system).  
 
The Bar’s request for funds to support its additional (and self-identified) “public protection” 
functions is properly rejected.  Contrary to the Court’s own recognition that the Legislature also 
plays a role in State Bar oversight, the Bar’s Request for an assessment fully funding the Bar’s 
status quo activities insults the Legislature’s legitimate authority. 
 

I. The Interest of the Center for Public Interest Law 
 
CPIL is a nonprofit, nonpartisan academic and advocacy center based at the University of San 
Diego School of Law.  Since 1980, CPIL has examined and critiqued California’s regulatory 
agencies, including the State Bar of California.  We have attended the Bar’s meetings and followed 
its activities for 35 years.  From 1987 to 1992, I served as the State Bar Discipline Monitor (under 
then-Business and Professions Code section 6086.9), under appointment by then-Attorney General 
John Van de Kamp, with CPIL serving as the Monitor’s staff.  The State Bar Discipline Monitor 
position was created by the Legislature and — over the course of almost five years — we wrote 
eleven reports on the operation of the State Bar’s discipline system.  We worked with Senator 
Robert Presley and a succession of State Bar Presidents to fashion some 40 reforms of the system, 
including the passage of Senate Bill 1498 (Presley), 1988 legislation creating the current 
independent State Bar Court.  We participated actively in the proceedings and deliberations of the 
2010 Governance in the Public Interest Task Force, whose work culminated in the Legislature’s 
passage of SB 163 (Evans) (Chapter 417, Statutes of 2011).  And we were equally involved in the 
most recent iteration of the Governance in the Public Interest Task Force’s proceedings this year. 
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We are well aware that the Bar has a necessarily close relationship with the judicial branch under 
the aegis of the California Supreme Court.  And we are similarly familiar with the executive branch 
agencies that license and regulate other professions and trades in California. 
 

II. The Special Regulatory Assessment Must Be Strictly Limited to Funding the 
Discipline System 

 
In its September 8, 2016 letter to the Bar, this Court expressly and appropriately directed the State 
Bar “to submit a request to the court for an interim Special Regulatory Assessment to fund the 
Bar’s discipline system until such time as legislation is enacted that provides for its funding.”  
9/8/16 Letter to State Bar at 1, citing In re Attorney Discipline System 19 Cal. 4th 582, 607 (1998) 
(emphasis added).  Specifically, the Court directed the Bar to “specify the amount of assessment 
necessary to fund its discipline system and … generally identify the functions, services, and 
programs supporting that system.”  Id. (emphasis added).  The Bar’s request fails to comply with 
the Court’s clear directive in at least three ways. 
 

A.  The Bar’s Request Ignores Established Precedent 
 

In In re Attorney Discipline, which the Court has acknowledged as the controlling precedent and 
“guiding light” for determining the proper assessment (9/8/16 Letter at 1), this Court could not 
have been more clear about the purpose and scope of a regulatory assessment where the Legislature 
has not passed a State Bar “dues” bill: 
  

Our action — imposing a fee on attorneys to be used solely for the attorney 
discipline system — will not affect most of the critical issues that were the points 
of contention among the parties in Sacramento, including the State Bar’s 
governance, the permissible scope of its lobbying activity, the role of the State Bar 
Conference of Delegates, or other functions beyond discipline. 

 
In re Attorney Discipline, 19 Cal. 4th at 615 (emphasis added).  See also id. at 609 (“Accordingly 
we conclude that our inherent constitutional authority over attorney discipline includes the power 
to assess fees upon attorneys to fund the State Bar’s existing discipline system.”) (emphasis 
added); id. at 620 (“…[A]ny fee imposed by the court shall be used solely for the purpose of 
supporting disciplinary activities.”) (emphasis added).  
 
The Bar’s Request, however, ignores the Court’s unequivocal holding.  Instead, under the guise of 
“public protection,” it asks this Court to impose a regulatory assessment to fund programs far 
beyond the discipline system, including its Communications Office, its Judicial Nominees 
Evaluation Commission, the California Young Lawyers Association, and its Commission on 
Access to Justice.  Request at 14–21.  While the Bar may find these programs valuable, they are 
in no way “necessary to … its discipline system.” 9/8/16 letter at 1.  Moreover, the Bar’s assertion 
that it may permissibly expand its request to include funding for its so-called “public protection” 
functions flies in the face of this Court’s express finding: “We emphasize that the rule we adopt is 
interim in nature, narrow in scope, and directed solely at providing necessary disciplinary 
functions.”  In re Attorney Discipline System, 19 Cal. 4th at 590. Cf. Request at 25-26 (seeking, 
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among other things, funding for the Bar’s “activities that contribute to the effective functioning of 
the legal system and the diversity of the profession”).  
 

B. The Bar’s Request is an Unfortunate Attempt to Circumvent the 
Legislature 

 
That the Bar’s justification for its expanded Request is a “public protection” mandate imposed by 
the Legislature is particularly ironic. See Request at 26, citing Business and Professions Code 
section 6001.1.  Indeed, if the Bar’s argument is correct, there would never be a need for the Bar 
to seek legislative approval to assess attorneys ever again.  Such an interpretation is unsupported 
by case law, the Constitution, or any statute.  
 
It is Undisputed that the Legislature Plays a Significant Role in Bar Oversight 

 
As this Court expressly recognized from the outset in its In re Attorney Discipline opinion, the 
Court and the Legislature are jointly responsible for oversight of the State Bar. 19 Cal. 4th at 590. 
(“In taking this action, we are mindful of the Legislature’s traditional role in setting dues for 
members of the State Bar, as well as this court’s ultimate and inherent authority over and 
responsibility for the discipline of attorneys licensed to practice before the courts of California.”) 
(emphasis added).  See also id. at 620 (“[O]ur action is intended to be temporary in nature and to 
provide continuity in the discipline system until such time as legislation is enacted that provides 
for the funding of an effective disciplinary system.”) (emphasis added); id. at n. 24 (“We emphasize 
that the relief to be granted by this court is interim in nature and intended to be complementary 
to the legislative process.”) (emphasis added). Indeed, the Legislature has enacted laws affecting 
not just Bar license fees, but all aspects of the State Bar (including its discipline system), several 
of which have been upheld by this Court against a constitutional challenge.1  This Court fully 
appreciates the role of the Legislature in enacting legislation to fund the State Bar.2  
 
But the Bar’s Request, seeking funding at essentially the same level as — and potentially at an 
increased level from — the amount the Legislature has previously authorized, would remove the 
Legislature from its essential function.  See Request at 29 (seeking up to $373.50 per member — 
nearly $60 above the level the Legislature authorized last year).  In In re Attorney Discipline, this 
Court was particularly persuaded by the fact that the Bar’s submission in 1998 was “set at 65% of 
its budgeted needs for the specified functions.” 19 Cal. 4th at 623. The opposite is true here.   
 

                                                           
1 See, e.g., Bus. & Prof Code 6086.9 (creating the State Bar Discipline Monitor position and delegating it the 
investigative authority of the Attorney General); see also Bus. & Prof. Code § 6079.1 (originally added by SB 1498 
(Presley) (Chapter 1159, Statutes of 1988) and which created the nation’s first professional and independent State Bar 
Court, whose constitutionality was upheld by this Court in In Re Mason Harry Rose V (2000) 22 Cal. 4th 430); see 
also current § 6079.1 (amended by SB 143 (Burton) (Chapter 221, Statutes of 1999) and which changed the 
composition of the State Bar Court, whose constitutionality was upheld by this Court in Obrien v. Jones (2000) 23 
Cal. 4th 40). 
 
2 As this Court made clear in its September 8, 2016 letter to the Bar, the instant Request is meant “to fund the Bar’s 
discipline system until such time as legislation is enacted that provides for its funding.” 9/8/16 letter at 1 (emphasis 
added).  
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The Bar’s Interpretation of its Public Protection Mandate is Factually and Legally Unsupported 

 
Although the Bar’s sole justification for its Request for funding beyond the discipline system is its 
“public protection” mandate, in fact, the Board of Trustees has never defined this term or otherwise 
identified its elements in the five years the mandate has existed.  Tellingly, the only authority the 
Bar cites in support of its vastly expansive Request is its own Majority Report of the Governance 
in the Public Interest Task Force, which actually identifies “Inadequate Definitions of Mission and 
Public Protection” as number 2 in a list of nine “fundamental challenges facing the Bar.” August 
2016 Governance in the Public Interest Task Force Report at 9.3  The Bar’s pronouncement that 
“Public protection must ‘include three core elements: reactive, proactive, and activities that 
contribute to the effective functioning of the legal system and the diversity of the profession’” 
(Request at 26) is unsupported by statute or any formal action taken by the Board of Trustees. 
 
Moreover, carrying the Bar’s argument to its logical conclusion leads to an absurd result:  How 
can “public protection” be a “paramount” priority if the definition of “public protection” 
encompasses everything the Bar does?  See Bus. & Prof. Code § 6001.1.  Under the Bar’s 
interpretation, a statute that is self-evidently intended to require the Bar to prioritize its various 
functions is instead legislation that allows it to prioritize everything (and therefore nothing). 
Additionally, why would the Legislature impose such a vastly expansive “public protection” 
mandate upon the Bar if doing so would effectively relinquish its own oversight authority?  Could 
it even constitutionally do so?4 Or overturn clear California Supreme Court precedent establishing 
the role the Legislature plays in setting dues for the members of the Bar?  The legislative history 
of SB 163 (Evans), which imposed the public protection mandate, mentions nothing of the kind.5 
See People v. Moore, 118 Cal. App. 4th 74, 77 (2004) (“The fundamental goal of statutory 
interpretation is to ascertain and carry out the intent of the Legislature.”) (internal quotations and 
citations omitted).  
 

                                                           
3  Available at 
http://www.calbar.ca.gov/Portals/0/documents/reports/2016_Governance_in_the_Public_Interest_Task_Final_Task_
Force_&_Minority_Report.pdf.  Moreover, according to an October 7, 2016 letter from Executive Director 
Elizabeth Parker to the Assembly Judiciary Committee, the 2016 Task Force identified the “inadequate definition of 
the Bar’s ‘public protection’ mission” as one of three major problems plaguing the Bar.  10/7/16 Letter from E. 
Parker at 2.  
 
4 See Raven v. Deukmejian, 52 Cal. 3d 336, 355 (1990) (recognizing that a provision vesting all judicial power in the 
Legislature would have been deemed an impermissible “constitutional revision”) (citing Amador Valley Joint Union 
High Sch. Dist. v. State Bd. of Equalization, 22 Cal. 3d 208 (1978)).  Effectively, the Bar’s interpretation of Business 
and Professions Code section 6001.1 would vest all of the Legislature’s current power to oversee the Bar with the 
Supreme Court instead. 
 
5 CPIL was intimately involved in the reform measures imposed by SB 163 – including the very language the Bar now 
cites.  This same language is imposed on all Department of Consumer Affairs boards and has never been used to justify 
funding trade association functions with licensing fees as the Bar now purports to do.  See, e.g., Bus. & Prof. Code § 
2001.1 (public protection is the highest priority for the Medical Board of California); § 1601.2 (public protection is 
the highest priority for the Dental Board of California); § 4001.1 (public protection is the highest priority for the 
Pharmacy Board of California).  
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Accordingly, the Court properly rejects the Bar’s expanded funding Request for its so-called 
“public protection” functions.  Not only does such a request go completely beyond the authority 
of precedent established by this Court, it flies in the face of the Legislature’s long-recognized 
oversight responsibility over the Bar. 
 

C. The Bar Fails to Sustain its Burden to Justify its Requested Assessment 
 
When this Court instructed the Bar to “specify the amount of assessment necessary to fund its 
discipline system and ... generally identify the functions, services, and programs supporting that 
system” (9/8/16 letter at 1), the Court placed the burden on the Bar to convey — with clarity — 
the amounts needed to fund the core components of its discipline system: the Office of the Chief 
Trial Counsel, the State Bar Court, the Office of Probation, the Fee Arbitration Unit, the Office of 
Professional Competence, and the Office of Member Records and Compliance.  See In re Attorney 
Discipline, 19 Cal. 4th at 620.   
 
The Bar’s Request, however, is far from clear.  Most strikingly, it does not provide any readily 
accessible support for its assumption that the Bar requires a base amount of $280 per member to 
sustain its existing discipline system.  See Request at 29.  The burden is not on this Court or 
interested parties to hire a forensic accountant to plow through over 300 pages of appendices 
attached to the Bar’s Request in order to ascertain the source for the proposed numbers.6 
 
Even a rudimentary attempt to trace the sources of the Bar’s figures raises some serious red flags. 
In Table 3 of Appendix F, for example, the Bar states that the total cost of the above-described 
core disciplinary offices in 2016 was $64,438,000 — but that figure includes $20,779,700 in 
“Indirect Costs” (32% of the total cost) that are nowhere itemized so the reader can be assured 
that those indirect costs were properly attributable to those disciplinary units.   
 
Most disturbingly, a portion of these indirect costs — which have been allocated to the core 
discipline functions and are presumably a part of the Bar’s current Request before the Court — 
includes $56,300 in expenses for Board of Trustees elections!  See Appendix F at page 6, footnote 
10; Appendix C – expenditure detail at Cost Center 10005.   
 
Moreover, the Executive Director / Board of Trustees budgets — which are also allocated 
proportionately to the disciplinary functions under the Bar’s “cost allocation plan” even though 
they have little impact on the discipline system outside of nominating and appointing the Chief 
Trial Counsel — include significant and completely unnecessary costs such as an annual $44,500 
catering budget for the Board of Trustees, and a $7,400 catering budget for the Executive 
Director alone.  See Appendix F at pages 5–6; and Appendix C (expenditure detail for Cost 
Centers 10001, 10003).7   

                                                           
6 We respectfully note that the appendices to the Request are not even posted on the Bar’s website. Only through the 
link provided within this Court’s press release did CPIL obtain these “supporting” documents. 
 
7 These catering costs are just the tip of the iceberg.  Not only are they incorporated within the Bar’s Request for 
regulatory assessment as part of the indirect costs, but the expenditure details for the direct expenses incurred by the 
various disciplinary functions demonstrate that the Request includes $15,800 in catering for the Office of Professional 
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The fact that the Bar made no serious attempt to scrutinize its budget to extract unnecessary 
expenses such as these raises serious questions about the underlying credibility of the Request.  In 
In re Attorney Discipline, this Court was scrupulous in ensuring that only funds “directed solely at 
providing necessary discipline functions” were included as part of the regulatory assessment. 19 
Cal. 4th at 590.  It must be equally scrupulous now.  The Bar has not provided this Court with the 
information it needs to accurately assess attorneys only those funds necessary to support the 
disciplinary system.  
 
Indeed, the State Bar is an agency that has not been transparent about its financial status.  In May 
2016, the State Auditor found that the Bar’s financial reports “contained errors and lacked 
transparency, and these weaknesses have limited stakeholders’ ability to understand the State Bar’s 
operations and the Legislature’s ability to ensure the appropriateness of the State Bar’s fees.”8  It 
has not been candid with either members of the public who have been victimized by the intentional 
dishonesty of its attorney licensees or the Legislature about the inability of its Client Security Fund 
(CSF) to promptly pay claims against the Fund.9  According to the Office of Legislative Counsel, 
the Bar illegally transferred funds from the Lawyer Assistance Program to the CSF to shore up the 
latter fund’s stability.10  On March 1, 2016, “the Bar, without input from or approval by the 
Legislature, and apparently without fully following its own newly established procedures 
recommended by the State Auditor, took out a $10 million loan for upgrades and tenant 
improvements for its San Francisco building and attempted to secure the loan with a pledge of 
future member Bar dues, which could have tied the hands of future Legislatures in the setting of 
dues based on a 1950’s era statute.”11  When confronted with allegations or findings of 
wrongdoing, the Bar likes to pin the blame on prior members of the Board of Trustees or former 
executive management; however, these events occurred on the watch of the current Board of 
Trustees and executive management.12 

                                                           
Competence, and $2,900 in catering for the Fee Arbitration program.  The catering budgets for the Bar-identified 
“public protection” entities are equally high or even higher: $15,200 for CYLA; $17,000 for the Commission on the 
Delivery of Legal Services, and $14,000 for the JNE Commission.  See Appendix C.  As a point of information, no 
executive branch professional licensing board in California pays for catering at all. The State Administrative Manual 
sets a “state rate” maximum meal allowance which board members may utilize on days they perform board business. 
Boards do not even use licensing fees to pay for the coffee that board members drink during meetings; instead, Board 
members purchase that coffee and may be reimbursed up to the maximum “state rate” meal allowance. 
 
8 California State Auditor, The State Bar of California: Its Lack of Transparency Has Undermined Its Communications 
With Decision Makers and Stakeholders (Report 2015-047) (hereafter “2016 Audit”) (May 2016) at 1, 23. 
 
9 Id. at 23-30. 
 
10 Legislative Counsel Bureau, State Bar of California: Membership Fees: Attorney Diversion and Assistance Program 
- #1619407 (Sept. 14, 2016). 
 
11 Assembly Committee on Judiciary, Analysis of SB 846 (Anderson), as amended August 19, 2016 (for hearing on 
August 24, 2016). 
 
12 These recent actions cannot be viewed in isolation; they are only the latest in a long line of apparent mismanagement 
at the Bar.  In its 2015 audit of the Bar entitled State Bar of California: It Has Not Consistently Protected the Public 
Through Its Attorney Discipline Process and Lacks Accountability (Report 2015-030; June 2015), the State Auditor 
found both of the following, and both of these findings were repeated from the State Auditor’s 2009 audit — meaning 
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The State Bar has serious problems.  The regrettable politics that led to the defeat of two State Bar 
fee bills in 2016 should not be converted into an opportunity for the Bar to request from this Court 
full funding for all of its various (and mostly ineffective) programs and commissions — which is 
what the Bar’s request represents.  This Court should not simply accept the Bar’s representations 
about the costs of its discipline system, nor should it countenance funding programs unrelated to 
the discipline system.  This Court should do what it did in 1998: demand detailed information 
about the Bar’s costs of its attorney discipline system only, issue an order assessing attorneys the 
cost of that system only, and appoint a special master to ensure that the Bar spends the funds on 
the intended functions. 
  

III. The Bar’s Request Ignores the Court’s Additional Mandates in its Letter 
 
In its September 8, 2016 letter to the Bar, this Court explicitly noted its support for several reforms 
contained in the two failed State Bar fee bills and urged the Bar to implement them 
administratively.  9/8/16 letter at 2. The Bar has included one of those reforms — the appointment 
of a State Bar Discipline Monitor to evaluate the discipline system and make recommendations for 
reform — in its Request.  Request at 29-30.  But it has ignored the others, even though they too 
are related to the Bar’s core discipline functions. 
 

A. The Client Security Fund 
 
The Court expressed support for “reforms seeking to ensure the adequacy and operational 
efficiency of the Client Security Fund….” 9/8/16 letter at 2.  While the Bar assumes it has authority 
to continue to charge $40 per year for active members and $10 per year for inactive members to 
fund the CSF (see Business and Professions Code section 6140.55), it has not requested additional 
funds to shore up that fund despite the ominous findings of the State Auditor in the 2016 Audit.13 
 
The CSF is part of the Bar’s disciplinary function; it must be fully funded to provide restitution to 
clients who have been purloined by licensed attorneys.  The Bar should be required to request a 

                                                           
the Bar had disregarded those findings for six years: (a) The Bar has not consistently calculated and reported (as 
required by Business and Professions Code sections 6086.15(b) and 6094.5) its “backlog” of complaints that are over 
six months old, nor has it apprised its stakeholders of the various ways in which it changes its calculation of the 
“backlog” in its annual discipline report (Report at 26); and (b) the Bar does not consistently calculate and report its 
discipline case processing times, nor does it apprise its stakeholders of the various ways in which it changes its 
calculation of case processing times (Report at 30–31).  The Auditor also found that, in its 2011 attempt to eliminate 
the “backlog,” the Bar settled dozens of cases by imposing an insufficient level of discipline.  “In 2010 and 2011, 
during the years the State Bar focused its efforts on decreasing the backlog, the State Bar settled more cases than in 
any of the other four years in our audit period and it appears that some settlements should have resulted in more severe 
forms of discipline.… By prioritizing reduction of the backlog, the State Bar may have put the public at risk because 
it settled more cases for less severe levels of discipline than it otherwise might have” (Report at 23).  Finally, the audit 
found that the Bar — rather than spending its resources to improve its discipline system — spent a substantial portion 
of its resources to purchase a building in Los Angeles and then misled the Legislature about the actual cost of the 
building and the fact that it had made a final decision to purchase the building, “even though state law required it to 
do so” (Report at 43). 
 
13 See infra text at note 9. 
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temporary increase to support the Fund until such time as legislation may be passed to permanently 
secure the Fund’s adequacy into the future.14  
 

B. Unlawful Practice of Law Complaints Policing 
 

This Court’s letter to the Bar also supported enhancement “of the Bar’s ability to more effectively 
process discipline and unlawful practice of law complaints….” 9/8/16 letter at 2.  This too is a 
function of the disciplinary system, and yet the Bar has requested no funding nor suggested any 
enhancements in this area. 
 

C. Assured Legality of Bar Operations 
 
Finally, the Court asked the Bar to formulate a policy, “to be presented to the Supreme Court for 
approval, that the Bar must follow in identifying, analyzing, and bringing to the court any proposed 
Board action that implicates antitrust concerns.” Id.  This is a matter of urgency prompted by the 
U.S. Supreme Court’s February 2015 decision in North Carolina State Board of Dental Examiners 
v. FTC, __U.S.__, 135 S.Ct. 1101 (2015).  Indeed, the Bar is currently operating in violation of 
federal civil and criminal antitrust law; the admissions and disciplinary decisions approved by a 
board controlled by practicing attorneys are controlling the supply of lawyers in this state – a per 
se antitrust offense.  Sherman Antitrust Act § 1, 15 U.S.C. § 1.  A mechanism whereby this Court 
could “actively supervise” acts and decisions of the State Bar for anticompetitive effect would 
minimize the Bar’s exposure in this area. See California Retail Liquor Dealers Ass’n v. Midcal 
Aluminum, Inc., 445 U.S. 97, 105-106 (1980) (establishing standards for active state supervision 
to qualify for state action immunity). 
 
The law here is clear, notwithstanding some analysis by the Bar and others that fails to understand 
the critical aspects of antitrust law in relation to necessary “state action” immunity.  Under the 
North Carolina decision, a state regulatory board that is controlled by licensees of that board (such 
as the State Bar Board of Trustees) is no different than a cartel of competitors, and is not shielded 
from federal antitrust scrutiny. 135 S.Ct. at 1113-1115.  See also Goldfarb v. Virginia State Bar, 
421 U.S. 773, 791 (1975) (“The fact that the State Bar is a state agency for some limited purposes 
does not create an antitrust shield that allows it to foster anticompetitive practices for the benefit 
of its members”).  The only way to shield a board so composed is to ensure “active supervision” 
by a body that is not controlled by “active market participants,” and is empowered to “veto or 
modify” board acts and decisions that are anticompetitive.  North Carolina, 135 S.Ct. at 1116.  
CPIL favors this Honorable Court as the critical decisionmaking accomplishing that supervision, 
rather than any entity in any other branch.15  
                                                           
14 This adequate funding is separate and apart from the issue of the Fund’s scope of coverage.  That current scope 
covers intentional dishonesty only (to the exclusion of civil malpractice judgments for negligence).  It is worth noting 
that, because the Bar does not require attorneys to carry malpractice insurance, even with a fully funded CSF, many 
consumers will be left without a remedy.  
 
15 CPIL is and has been engaged in examining compliance with North Carolina across the nation, in concert with 
Consumers Union of the United States and the Citizens Advocacy Center.  We have made public records requests in 
all 50 states.  We acknowledge the intrinsically passive nature of all appellate courts, who depend upon parties to 
provide pleadings, facts, and argument.  “Active” supervision requires a different posture, and is best accommodated 
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The State Bar should be given a budget for the accomplishment of the above check from this 
Honorable Court, and that sum should be added to the assessment of attorneys.  For necessarily 
included in the discipline and admissions function is the lawful operation of both.    
 
IV. CPIL Recommendations 

Based upon the foregoing, CPIL urges this Court to: 

1) Order the Bar to submit a new request that clearly identifies the current and proposed 
expenditures for the six core offices comprising the disciplinary system, including 
identifiable indirect cost allocations attributable to those offices only and excluding the 
costs (both direct and indirect) of non-disciplinary programs (including catering).  The 
request should also specifically identify funds needed to 1) adequately fund the Client 
Security Fund, and 2) promptly and efficiently process complaints alleging the 
unauthorized practice of law.  

 
2) After a new request is received and considered, issue an order requiring attorneys to pay 

for the disciplinary system via a Special Regulatory Assessment “until such time as 
legislation is enacted that provides for its funding.”  9/8/16 Letter at 1. 

 
3) Appoint a special master (as this Court did in 1998) to ensure that the assessment is actually 

funding the Bar’s discipline system and nothing else, and require the special master to 
submit quarterly reports to this Court, the Governor and Legislature, and the public.  

 
4) Set a time certain for the Bar to submit its proposed policy enabling this Court to exercise 

“active supervision” over Bar acts and decisions that implicate antitrust concerns, as 
requested in this Court’s letter of September 8, 2016.  Or alternatively, specify sua sponte 
the measures to be ordered for such supervision, including criteria for consideration, 
appointment of appropriate experts and advisors, a specified procedure and a budget to 
accomplish the above to be added to the assessment. 
 

Thank you for your consideration of these comments. 
 
Sincerely,  

 
Robert C. Fellmeth, Executive Director 
Center for Public Interest Law, Price Professor of Interest Law 
University of San Diego School of Law 
Former State Bar Discipline Monitor 1987–1992 

                                                           
using expert assistance to provide inquiry and information.  If requested, we would be willing to offer specific 
proposals for your consideration to most effectively accomplish “active state supervision” as is now required, 
including the mechanism for selecting anticompetitive decisions warranting review, who and how they will be 
examined, and a method for efficient Court consideration and decisionmaking. 


