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April 19, 2016 
 
The Honorable Mark Stone, Chair 
Assembly Judiciary Committee 
1020 N Street, Suite 104 
Sacramento, CA 95814 
 
 Re: AB 2878 (Stone) — OPPOSE UNLESS AMENDED 
 
Dear Chairperson Stone: 
 
 The Center for Public Interest Law (CPIL) respectfully opposes AB 2878 unless it is 
amended to embrace fundamental reform of the State Bar, a deeply troubled agency with a verified 
record of failing properly to discipline attorneys, mismanaging tens of millions of public dollars, 
misleading the Legislature, and breaking the law. 
 
 The Bar is mandated to protect the public as its “paramount” priority.1  That has not 
happened over the past 35 years that CPIL has monitored this agency.  The Bar is under new 
management and we acknowledge that there is a bona fide willingness among some staff to listen to 
critiques.  Meanwhile, a number of significant reforms are long overdue and they require legislation.  
We respectfully request that AB 2878 address the six issues detailed below. 
 
CPIL Expertise in State Bar Matters 
 
 CPIL is a nonprofit, nonpartisan academic and advocacy center based at the University of 
San Diego School of Law.  Since 1980, CPIL has examined and critiqued California’s regulatory 
agencies, including the State Bar of California.  We have attended the Bar’s meetings and followed 
its activities for 35 years.  From 1987 to 1992, I served as the State Bar Discipline Monitor (under 
now-repealed Business and Professions Code section 6086.9), under appointment by then-Attorney 
General John Van de Kamp, with CPIL serving as the Monitor’s staff.  The State Bar Discipline 
Monitor position was created by the Legislature and — over the course of almost five years — we 
wrote eleven reports on the operation of the State Bar’s discipline system.  We worked with Senator 
Robert Presley and a succession of State Bar Presidents to fashion some 40 reforms of the system, 
including the passage of Senate Bill 1498 (Presley), 1988 legislation creating the current independent 
State Bar Court.  We participated actively in the proceedings and deliberations of the 2010 
Governance in the Public Interest Task Force, whose work culminated in the Legislature’s passage of 
SB 163 (Evans) (Chapter 417, Statutes of 2011).  We are well aware that the Bar is part of the judicial 
branch under the aegis of the California Supreme Court.  And we are similarly familiar with all of the 
executive branch agencies that license and regulate other professions and trades in California. 

 
 

                                                           
1 Bus. & Prof. Code § 6001.1. 
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The 2015 Audit and Implementation of the Auditor’s Recommendations 
 
 Released on July 18, 2015 by the Bureau of State Audits, a report entitled State Bar of 
California: It Has Not Consistently Protected the Public Through Its Attorney Discipline Process 
and Lacks Accountability made a number of disturbing findings that were addressed in the Bar’s 
dues bill, SB 387 (Jackson) (Chapter 537, Statutes of 2015).  Following are some of the Auditor’s 
findings, measures included in SB 387 to address those findings, and Bar implementation (thus far).   
 
 Among other things, the Auditor found that the Bar’s annual discipline report (ADR) has not 
consistently calculated and reported (as required by law) the “backlog” of complaints pending at the 
Bar, nor has it apprised its stakeholders of the various ways in which it changes its calculation of the 
“backlog” in its annual discipline report (Report at 26); and (b) the Bar does not consistently 
calculate and report its discipline case processing times, nor does it apprise its stakeholders of the 
various ways in which it changes its calculation of case processing times (Report at 30–31). SB 387 
(Jackson) made significant changes in Business and Professions Code section 6086.15, the law 
defining the contents of the ADR, and we are aware that the Bar’s new management is attempting to 
compile the newly-required data for the April 30, 2016 ADR and to come to agreement on a 
definition of the term “backlog” that is acceptable to the Bar, the Legislature, the Auditor, and the 
Supreme Court.  However, any change to the statutory definition of the term “backlog” requires 
legislation — a provision that should go into AB 2878. 
 
 Disturbingly, the audit also found that the Bar — in its 2011 attempt to eliminate the 
“backlog” — settled dozens of cases by imposing an insufficient level of discipline: “In 2010 and 
2011, during the years the State Bar focused its efforts on decreasing the backlog, the State Bar 
settled more cases than in any of the other four years in our audit period and it appears that some 
settlements should have resulted in more severe forms of discipline....by prioritizing reduction of the 
backlog, the State Bar may have put the public at risk because it settled more cases for less severe 
levels of discipline than it otherwise might have” (Report at 23).  BSA noted that, in 2011, the 
California Supreme Court returned 27 cases that the Bar settled in 2011 “due to the appearance of 
insufficient discipline.  Upon further consideration by the State Bar, 21 of the 27 cases resulted in 
greater discipline, including five disbarments.”  In this regard, the Auditor found that the Bar has not 
performed adequate workforce planning to ensure that the staffing level of its attorney discipline 
system is appropriate.  SB 387 added new section 6140.16 to the Code, which requires the Bar to 
develop and implement a workforce plan for its discipline system and conduct a public sector 
compensation and benefits study. The Bar has undertaken these tasks, and its report to the legislature 
is due on May 15, 2016.  Recommendations from that report may very well need to be 
implemented in AB 2878 — and we anticipate that the Bar will need a dues increase earmarked 
for adequate discipline system staffing.  
 
 The audit also found that the Bar — rather than spending its resources to improve its 
discipline system — spent a substantial portion of its resources to purchase a building in Los Angeles 
and then misled the Legislature about the actual cost of the building and the fact that it had made a 
final decision to purchase the building, “even though state law required it to do so.” (Report at 43).  
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The Auditor also found that the Bar financed the Los Angeles building through a series of “troubling” 
fund transfers, and that many of the Bar’s various funds have excessive balances.  These findings 
reflect the fact that no one above the Bar reviews the State Bar’s spending.  Although the 
Legislature reviews the Bar’s proposed annual budget each year pursuant to Business and Professions 
Code section 6140.1, no one reviews the Bar’s actual spending to ensure that it is consistent with the 
Legislature’s authorization; nor does anyone review “interfund transfers” which were used to fund 
the Los Angeles building or the Bar’s “reserve fund” policy. In response to these findings, SB 387 
amended section 6145 to require the Bar to contract with the State Auditor to conduct an in-depth 
financial audit of the State Bar, including an audit of its financial statement, internal controls, and 
relevant management practices.  This audit is underway, and the State Auditor’s report is due to the 
Legislature on May 15, 2016.  Again, recommendations from that report may very well need to 
be implemented in AB 2878. 
 
 SB 387 also imposed some long-overdue transparency requirements on the Bar.  In response 
to the Bar’s refusal to properly implement Business and Professions Code section 6026.7 (which 
required the Board to ensure that its open meeting rules “conform to, and are consistent with” the 
Bagley-Keene Open Meeting Act), the Legislature directly subjected the Bar, effective April 1, 2016, 
to Bagley-Keene (with exceptions for the Committee of Bar Examiners and the JNE Commission).  
In response to the Bar’s failure to produce records which are unquestionably public records, the 
Legislature directly subjected the Bar (again, with some exceptions) to the California Public Records 
Act. Overall, it appears that the Bar is complying with both laws. However, AB 2878 should repeal 
an old provision of the State Bar Act, section 6026.5, which permits the Bar to meet in closed session 
for reasons that differ from the closed session provisions in Bagley-Keene.  This appears to have 
been an oversight.  Section 6026.5 should be repealed in AB 2878. 
 
 In 2015, the Bar (although belatedly) reconvened its Governance in the Public Interest Task 
Force mandated by Business and Professions Code section 6001.2.3  That task force is midway 
through a series of public hearings on significant governance issues (some are detailed below), 
and its report(s) and recommendation(s) should be addressed in AB 2878. 
 
 By way of another example of how the State Bar fails in its public protection mission, 
California allows free access to its Bar exam regardless of the record of the schools taking tuition 

                                                           
3 Disturbingly, and as the Legislative findings in this bill reiterates, the Legislature gave the bar an 
opportunity to reform itself. “In 2011, the Legislature directed the State Bar to establish a 
Governance in the Public Interest Task Force to make recommendations to the Governor, the 
Supreme Court, and the Legislature every three years, beginning May 15, 2014, for, among other 
things, enhancing the protection of the public and ensuring that protection of the public is the highest 
priority in the licensing, regulation, and discipline of attorneys, to be reviewed by the Assembly and 
Senate Committees on Judiciary in their regular consideration of the annual State Bar dues measure. 
That first report is now two years overdue and, although the Governance in the Public Interest Task 
Force finally began holding meetings this year, it appears that this already long overdue report will 
not be completed during this legislative session.”  
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from our young.  It allows itself to be part of the sales pitch.  No other state allows such access.  And 
few, if any, states then flunk 54% of those taking their Bar exam.  Most students who enroll in 
marginal schools, including the growing population of abusive private for-profit operations, do not 
graduate.  Of those who graduate, only 20% to 25% pass the Bar.  In fact, those accredited by the 
State Bar have a 21% pass rate in the most recent exam.  That means that 90% to 95% of students 
initially enrolling in these schools will get nothing from the exercise but wasted years and the 
exhaustion of their saved earnings, and likely part of the retirement funds of their parents.  The loans 
these students take out for education are not even dischargeable in bankruptcy, and the result is too 
often credit ruination. 
 
 Finally, the Bar is now faced with a seminal decision by the U.S. Supreme Court in North 
Carolina State Board of Dental Examiners v. Federal Trade Commission, __U.S.__, 135 S.Ct. 1101 
(2015) (hereinafter “North Carolina”). That explicitly removes its status as a “sovereign” entity and 
removes its “state action immunity” from federal antitrust liability.  Because the Bar Board of 
Trustees is controlled by “active market participants” (practicing lawyers) and because many of its 
acts and decisions involve per se antitrust offenses, those acts and decisions must be subject to 
“active state supervision” as defined in the decision.  Although some of the Bar’s decisions are 
subject to review by the California Supreme Court, they are not required to be reviewed for 
anticompetitive effect — as the decision instructs.  As described below, this issue should also be 
addressed in AB 2878.   
 
 These and related recommended amendments are detailed below. 
  

SIX BASIC REFORMS NEEDED 
 

1. The Bar Must Be Restructured to Comply with North Carolina 
 

 In its landmark decision in North Carolina, the U.S. Supreme Court recognized the inherent 
conflict of interest that exists when a state licensing board is largely comprised of members of the 
trade regulated by that board. For the first time, the Supreme Court explicitly held that boards are not 
immune from federal antitrust scrutiny unless (a) they are controlled by public members – not 
licensees; or (b) the state has created a mechanism in place to actively supervise the acts and 
decisions of these boards to ensure they are acting for the benefit of the public, and not for the benefit 
of the professions themselves. By citing a case specifically involving the legal profession, the Court 
went out of its way to include the regulation of attorneys expressly within its holding.  “State 
agencies are not simply by their governmental character sovereign actors for purposes of state-action 
immunity. See Goldfarb v. Virginia State Bar, 421 U.S. 773, 791, 95 S.Ct. 2004, 44 L.Ed.2d 572 
(1975) (“The fact that the State Bar is a state agency for some limited purposes does not create an 
antitrust shield that allows it to foster anticompetitive practices for the benefit of its members”).” 
North Carolina, 135 S. Ct. at 1111.  

 
 In its current form, the State Bar of California is at risk of significant antitrust liability 
because it is unquestionably controlled by lawyers – the Board of Trustees consists of a 
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supermajority of lawyers, six of whom are elected to the Board by their peers.  The following 
recommendations will bring the Bar into compliance with this decision: 
 

a) The Board of Trustees Must Be Restructured: The simplest way to avoid antitrust 
liability (and ensure the interest of the public is properly considered) in light of North 
Carolina is to convert the Board of Trustees’ composition to a supermajority of public 
members, with the added provision that no vote may be taken where those voting are not 
public members in the majority.  But at a minimum, AB 2878 must eliminate the 
remaining six elected attorney positions on the Board of Trustees (see Recommendation 
No. 3).  
 

b) The Legislature must establish an “active state supervision” mechanism to review 
the Bar’s rulemaking and other actions for anticompetitive activity: If the Legislature 
opts not to convert the Board of Trustees into a public member supermajority, it must 
establish some kind of “active supervision” mechanism by which the state can review 
Board decisions for anticompetitive activity.  Currently, the State Bar — which often 
initiates the rulemaking process to adopt changes to its many sets of rules and regulations 
— is not subject to the Administrative Procedure Act (APA), so its changes to its many 
compilations of rules and regulations are not reviewed by the Office of Administrative 
Law (OAL).  Although changes to the Bar’s Rules of Professional Conduct are reviewed 
and must be approved by the California Supreme Court, changes to any of its many other 
sets of rules are not reviewed by anyone outside the Bar, and the Supreme Court is not 
required to review the Rules of Professional Conduct for anticompetitive effect or 
“modify” them as “active supervision” requires. 

 
As the North Carolina Court writes: “Limits on state-action immunity are most essential 
when the State seeks to delegate its regulatory power to active market participants, for 
established ethical standards may blend with private anticompetitive motives in a way 
difficult even for market participants to discern. Dual allegiances are not always apparent 
to an actor. In consequence, active market participants cannot be allowed to regulate their 
own markets free from antitrust accountability.”  135 S. Ct. at 1111, citing California 
Retail Liquor Dealers Ass’n v. Midcal Aluminum, Inc., 445 U.S. 97, 106 (1980) 
(“Midcal”).    
 
Therefore, the Bar may only be immune from the antitrust laws if the state actively 
supervises its decision, and “provide[s] ‘realistic assurance’ that a non-sovereign actor’s 
anticompetitive conduct ‘promotes state policy, rather than merely the party’s individual 
interests.’” North Carolina, 135 S. Ct. at 1116, quoting Patrick v. Burget, 486 U.S. 94, 
100-01 (1988) (emphasis added).  The supervision mechanism must review “the 
substance of the anticompetitive decision, not merely the procedures followed to produce 
it…” Id.  Moreover, “the supervisor must have the power to veto or modify particular 
decisions to ensure they accord with state policy…; and the ‘mere potential for state 
supervision is not an adequate substitute for a decision by the State….” Id. 
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The term “active” is critical.  It cannot be simply the presence of a supervening entity.  
The fact there is a state Supreme Court at the zenith of the organizational chart does not 
provide compliance.  Indeed, the other leading case cited (Midcal) involved a state 
agency in alcohol beverage control supervising price setting, but it did not meaningfully 
examine the restraint of trade effects.   
 
At present, neither the California Supreme Court, nor any other entity, provides the 
requisite independent and “active” supervision for anticompetitive effect as required by 
North Carolina.  This Legislature should add to this bill the clear authority of the 
California Supreme Court to engage in “active state supervision” of the Bar, and any part 
of it controlled by “active market participants” in the profession, as commanded by the 
U.S. Supreme Court.  That authority should include the power and resources to fashion, 
in its own manner, a system for filtering decisions to focus on those with anticompetitive 
effect; and, for those, to examine their substantive anticompetitive effect and alternatives, 
using relevant economic, antitrust, and other expertise separate from practicing attorneys. 

 
This is the course already under consideration by this Legislature for the Department of 
Consumer Affairs boards facing the same dilemma, and takes a similar, prudent course 
(SB 1195 (Hill)).  Indeed, failure to do so would be irresponsible because many acts of 
the Bar are what are called per se antitrust offenses that violate the Sherman Act as a 
matter of law.  We cannot responsibly continue to subject California and her officials to 
the serious criminal and treble damage liability that here confronts us.  We make this 
observation aware that there is a need for restraints of trade to protect the public from 
incompetent practitioners.  But this is properly done by balancing the competing interests, 
and in a way that complies with federal law.  
 

2. The “Unified Bar” Must “Deunify” into a Regulatory Agency With Public Protection 
As Its Highest Priority. 
 

 The State Bar must — once and for all — sever off its trade association functions and 
engage only in regulatory agency activities which may be funded with compulsory Bar dues 
(which should be called “licensing fees”) under Keller v. State Bar of California, 496 U.S. 1, 5 
(1990). 
 
 Imagine if the California Medical Association – a trade organization representing the 
interests of the licensed professional – also were delegated as the agency with the public protection 
task of the Medical Board of California.  The resulting conflict of interest would be obvious, but 
that is the very conflict of interest that exists with the regulation of attorneys. 
 
 In Keller the U.S. Supreme Court held that the Bar must provide dissenting attorneys with an 
opportunity to opt out of paying for trade-association-type political and ideological activities 
unrelated to the regulation of the legal profession and improving the quality of legal services when 
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they pay their mandatory Bar dues.  Id. at 13. The court’s guidance as to “Keller-good” as opposed 
to “Keller –bad” expenses, as well as the California Supreme Court’s follow up decision in 
Brosterhous v. State Bar, 12 Cal. 4th 315 (1995), provide a useful framework for determining 
which of the Bar’s programs are regulatory vs. trade association functions.  Using this framework, 
we have divided the Bar’s current programs into two categories. 
 
 CPIL believes that the following regulatory agency functions may properly stay with the 
State Bar (which can continue to be housed in the judicial branch of state government) and may be 
lawfully funded with compulsory licensing fees: (1) licensing of attorneys; its legal specialization 
program; (3) adoption of ethical standards for the legal profession; (4) attorney discipline; (5) 
administration of the Client Security Fund; and (6) access to justice activities, including IOLTA 
funding of legal services for the poor and the Commission on Access to Justice.  The following 
“trade association” activities should be severed off: (1) the sections; (2) lobbying and legislative 
activity on issues unrelated to the regulation of the legal profession and/or improving access to the 
justice system; (3) the annual meeting; (4) insurance programs and services; (5) the regulation of 
legal referral services; and (6) continuing legal education.4 
 
 A group of lawyers who have been active in the Bar’s various sections agree and have 
already created a stand-alone nonprofit to undertake the trade association functions.  The Bar has in 
a separate account designated for the sections $8 million that belongs to the sections and could be 
used as start-up funds. 
 
 Most of the large states have separate trade associations because a trade association free of 
government is far better able to advocate effectively.  New York has about 166,000 active lawyers 
and about 74,000 members of their voluntary association. Illinois’ Bar Association has about 
30,000 members as compared to about 62,000 active lawyers. California has 185,000 lawyers, 
more than enough for a critical mass for such association functions.   
 
 All other California occupational licensing agencies are strictly occupational licensing 
agencies; they have no “trade association” component or function.  They have no Hudson 
deduction.  There is no requirement that they classify each expense as “Keller-good” or “Keller-
bad.” Moreover, after appropriate implementation of North Carolina, the trade association function 
would bizarrely have to be subordinate to non-lawyer “active state supervision.”   

  
3. Elections Must Be Eliminated: The Board of Trustees Should be Selected by Public 

Officials, Not by Professional Colleagues.   
 

 Six of the Bar’s 19 Trustees are elected by those who they supposedly regulate – practicing 
attorneys.  Imagine if physicians could vote for and select Medical Board members, insurance 
companies could select the Insurance Commissioner, or utilities could choose the members of the 

                                                           
4 To the extent continuing legal education assures competence, particularly if subject to testing in 
areas of actual practice, it may also serve a regulatory function. 
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California Public Utilities Commission.  A bill that sought to enact such regimes would likely fail to 
earn a single vote.  This indefensible policy must end.  For these six elected Trustees, their allegiance 
is understandably but inappropriately with their colleagues selecting them.   
 
 CPIL respectfully suggests that AB 2878 be amended to convert these six positions to public 
members, with three appointed by the California Supreme Court, and one each by the Governor, 
Assembly and Senate, respectively.  Even if the attorney-controlled format is continued, the 
appointments should be made by the Court, the Legislature and the Governor, as appropriate.    
 

4. The Bar Should be Subject to an Independent Monitor 
 
 The Bar’s failures in its disciplinary system, and internal struggles, have been widely covered 
by the press in the past year.  It is in the best interest of the Bar – and the public – to hire an 
independent expert (outside of the politics, lawsuits, union votes, and finger pointing) who can 
study the disciplinary system as it exists today, and make recommendations to strengthen it, 
make it more efficient, ensure public protection, and ensure accurate reporting to the 
Legislature. Again, the recent state audit found the same stubborn and core public protection 
problems endured over six years. As set forth above, CPIL’s work as the prior State Bar Discipline 
Monitor led to a slate of welcome improvements at the Bar. 
 

5. The Bar Should Ensure That Adequate Funding for Legal Services is a Priority 
 
 Currently, the Bar provides funding for legal services for the indigent primarily through its 
Legal Services Trust Fund Program, which receives interest on attorney-client trust accounts and 
distributes those funds to approximately 100 nonprofit legal aid organizations that provide free legal 
services in civil matters to indigent Californians.  Plummeting interest rates have meant less income 
for this program, and fewer grants to legal services organizations.  We are aware that, in 2001, then-
Assemblymember Bob Hertzberg authored AB 935, which created a Public Interest Attorney Loan 
Repayment Program for licensed attorneys who practice public interest law, and we also know that 
no funding has ever been allocated to this program.  Finally, we know that now-Senator Hertzberg 
authored SB 134 last year in an attempt to guide some funding to the Public Interest Attorney Loan 
Repayment Account. 
 
 These efforts, while laudable, are meager and don’t go very far to satisfy the need for legal 
services by low- and even middle-income Californians.  And the Bar has yet to meaningfully tackle 
the recommendations contained in the final report of its own Civil Justice Strategies Task Force 
issued in February 2015.   
 
 The Medical Board has a mechanism which raises far more money to enhance access to 
medical care in underserved communities.  MBC created the Steven M. Thompson Physician Corps 
Loan Repayment Program, which since 2005 has been funded by a mandatory contribution of $25.00 
assessed to each newly licensed physician’s license fee or upon biennial renewal of a physician’s 
license (Business and Professions Code section 2436.5).  These funds assessed against licensed 
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physicians, plus foundation grants and other revenue, provide funding that enables the Medical 
Board, through the Health Professions Education Fund in the Office of Statewide Health Planning 
and Development, to offer grants to physicians who agree to practice medicine in an underserved 
community for a minimum of three years.  These grants often total $105,000.  And a survey of 
physicians assisted by this program within the past few years revealed that a substantial percentage of 
these physicians have remained living and working in the underserved area.  The Bar should 
consider this loan repayment program mechanism in addition to the recommendations made 
by its Civil Justice Strategies Task Force. 
 
 

6. AB 2878 Should Fine-Tune the Privacy Provision of the 2015 Dues Bill  
 

 When confronted with being subject to the Public Records Act in SB 387, the Bar suggested 
an amendment to the bill, ostensibly to protect the privacy of students submitting materials to the 
State Bar for licensure.  Specifically, the bill added section 6060.25 to the Business and Professions 
Code, which exempts from the California Public Records Act “any identifying information submitted 
by an applicant to the State Bar for admission and a license to practice law and all State Bar 
admissions records, including, but not limited to, bar examination scores, law school grade point 
average (GPA), undergraduate GPA, Law School Admissions Test scores, race or ethnicity, and any 
information contained within the State Bar Admissions database or any file or other data created by 
the State Bar with information submitted by the applicant that may identify an individual 
applicant....”   
 
 As has been revealed in the months since SB 387 went into effect, this provision was 
motivated by antipathy toward the six-year-old Sander litigation brought by a professor of law to 
obtain admissions data by racial grouping.  It is unclear whether such a motivation or effect warrants 
the attention of this Honorable Legislature.  But whatever its merits, one unintended consequence is 
the inability of law schools to learn which of their students has taken and passed or flunked the Bar 
examination.  This is information properly submitted to these schools.  It allows them to measure the 
performance of their programs, and their professors.  It not only creates accountability, but it also 
allows the schools to reach out to those students who need further help -- which is a common and 
laudable endeavor.    
  
 AB 2878 should amend section 6060.25 to clarify that the privacy protection of students 
does not extend to law school notification of the performance of its students on the 
examination, by name, with the understanding that there will be no disclosure outside of the 
school and it will be used only for education, school improvement, and assistance purposes.   
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CONCLUSION 
 
 These six additions are well warranted.  Unless and until this bill addresses these reforms, 
CPIL must respectfully oppose it. 
  
     Respectfully submitted, 

       
 
     Robert C. Fellmeth, Executive Director 
     Center for Public Interest Law 
     Price Professor of Public Interest Law 
     University of San Diego School of Law 
     State Bar Discipline Monitor, 1987–92 
 
 
cc.  Hon. Members, Assembly Judiciary Committee  

Elizabeth Parker, Executive Director, State Bar 


