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Honorable Evan Low, Chair, and Members
Assembly Committee on Business and Professions 
1020 N Street, Room 383
Sacramento, CA 95814

Re:  SB 798 (Hill) – OPPOSE UNLESS AMENDED

Dear Chairperson Low and Honorable Committee Members:

The Center for Public Interest Law (CPIL) at the University of San Diego School of Law, for 
thirty years the nation’s leading academic expert on matters related to professional licensing, 
joins the State’s chief law enforcement official – California Attorney General Xavier Bercerra -- 
in opposing SB 798 (Hill) unless it is amended.  

We oppose the bill because, as currently drafted, it will permit the quality of Medical Board of 
California’s (MBC) life-preserving disciplinary actions against possibly deadly physicians to be 
degraded by a return to a broadly discredited enforcement system that is inefficient, ineffective, 
and is rejected by every law enforcement agency or private counsel undertaking comparably 
complex litigation.  

More specifically, CPIL opposes the bill because it would effectively eliminate the use of 
“vertical enforcement” (VE) by the investigators (currently housed in the Department of 
Consumer Affairs) and prosecutors (located in the Health Quality Enforcement (HQE) Section of 
the Attorney General’s Office) who are charged with investigating and prosecuting complex and 
time-sensitive MBC disciplinary matters against California-licensed physicians; cases where it is 
common for the physician-licensee to be represented by high caliber counsel.  Specifically, CPIL 
opposes the bill’s repeal of Government Code section 12529.6 and its amendment of Business 
and Professions Code section 2006 and its current replacement with non-binding intent language.

What is VE? 

VE simply requires investigators and the Attorney General to work collaboratively together from 
the beginning of a formal investigation; especially important when, as in quality of care cases, 
the legal and factual issues are complex.  

What will happen if VE is repealed? 

The repeal of VE will return MBC to the “handoff” era when, contrary to common sense and the 
practice of every law enforcement agency engaged in comparable public prosecutions, the 
investigators who work up the facts of a case against a doctor and the lawyer who must use those 
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facts and that evidence to satisfy the second hardest burden of proof in the law (clear and 
convincing evidence) work in total isolation from one another. 

As the data show, the “handoff” method doesn’t work, and hurts both patients and physicians.

A useful benchmark for determining whether mandating that lawyers and investigators simply 
work together and not in isolation is the timeframe from opening an investigation to closing it.  
The reason?  Both physicians and patients have an interest in keeping this number small: 
physicians so they do not have to live under a cloud; patients so that dangerous physicians can be 
removed from practice quickly.

Here are some key facts about VE every lawmaker should consider before casting a vote on this 
life-or-death issue:

Enforcement Timeframes: January 1, 2006 - 2014

The average investigative timeframe in 05-06 (the first year of VE): 277 days

The average investigative timeframe in 2014 (after nine years of VE): 245 days

Thus, the data show that the use of VE has decreased investigative case cycle times. 

Enforcement Timeframes: 2014 to Present

In 2014, the Legislature moved MBC’s in-house investigators not to the Attorney General’s 
Office as recommended by the independent MBC Enforcement Monitor1 in 2004 and the 
Legislature in 2005, but to the Division of Investigation (DOI) inside the Department of 
Consumer Affairs.

What happened after this transfer?

The average investigative timeframe 2014-15: 382 days

The average investigative timeframe 2015-16: 426 days

The average investigative timeframe 2016-17 (half-year data): 473 days

Thus, the data show that it is not VE that has failed.  VE is being blamed for the disruption and 
the massive vacancy rates caused by the transfer of MBC’s investigators to DOI.  The transfer of 
the investigators to the Division of Investigation – not VE – has failed.  

Why did the transfer backfire so badly?

Post-transfer, MBC investigators now work alongside non-MBC investigators who are getting 
paid the same salary but whose cases (smog checks, landscape architects, barbers, for example) 

1 Julianne D’Angelo Fellmeth and Thomas A. Papageorge, Initial Report of the Medical Board Enforcement Monitor 
(November 1, 2004) (hereafter “Initial Report”), at Chapters VII and IX.
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are not nearly as complex. The result?  MBC investigators post-transfer are leaving in droves.  
The post-transfer MBC investigator vacancy rate was a whopping 41% as of February 27, 
2017.  When an investigator leaves, his/her caseload must be divided among the remaining 
investigators, adding to the caseload of those who remain, encouraging more to leave, which 
increases the caseload.  That is the death spiral.  At MBC’s October 2015 meeting, the Chief of 
DOI’s Health Quality Investigation Unit (HQIU) reported that “investigators who have 
chosen to stay at HQIU have had their caseloads doubled.”2 

What was the vacancy rate pre-transfer?  Too high, which is one of the reasons the Enforcement 
Monitor recommended moving the MBC investigators to the AG’s Office; that transfer would 
mean a long-overdue pay raise.  Between 2001-10, the MBC investigator vacancy rate averaged 
between 15–25%.  But that is nothing to the 40%+ vacancy rate post-transfer.

Does every complaint that comes into MBC and is assigned for investigations get the full 
VE treatment?

No.  Since the 2014 transfer, MBC created a new "complaint investigation office" staffed with 
non-sworn investigators.  MBC’s Central Complaint Unit sends relatively minor cases there 
instead of to HQIU.   Also, before the transfer, MBC and the Attorney General got together and 
agreed that certain kinds of cases do not need VE treatment.  They agreed to this in their Joint 
VE Protocol Manual.  As such, criminal conviction cases, probation revocations, and simple 
801.01 cases (insurance company reports of malpractice judgment / settlement / arbitration 
award) are not handled via VE.

Has MBC asked for VE to be eliminated?

No.  The last official word from MBC says the opposite: “The Board believes that the benefits of 
VE/P are significant and does not believe that any legislative amendments need to be made to the 
Government Code sections of the VE/P statutes.”  Medical Board of California, Sunset Review 
Report (Supplemental February 2013) at 21.

In other words, the Medical Board itself has never sought repeal of the VE statutes.  The Board 
has never revisited its February 2013 statement quoted above, nor has it ever voted to seek 
changes to the VE statutes (much less repeal).

What is the expertise of the Center for Public Interest Law?

CPIL is a nonprofit, nonpartisan academic and advocacy organization based at the University of 
San Diego School of Law.  For 36 years, CPIL has studied occupational licensing and monitored 
California agencies that regulate business, professions, and trades, including the Medical Board 
and other Department of Consumer Affairs (DCA) health care boards.  CPIL has focused heavily 
on MBC since 1989, when it published Physician Discipline in California: A Code Blue 
Emergency (“Code Blue”), a 100-page report based on three years of research which revealed the 
minimal output, fragmented structure, and questionable priorities of the Medical Board’s 

2  Minutes of MBC’s October 29–30, 2015 at BRD 3 33 (statement of Kathleen Nicholls).
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enforcement program.   Based on that report, the Legislature passed at least five MBC 
enforcement program reform bills between 1990 and 2000.3  After continuing reports of 
problems at MBC’s enforcement program were published in 2002, the Legislature passed SB 
1950 (Figueroa) in 2002, which required the DCA Director to appoint a “Medical Board 
Enforcement Monitor.”  After a competitive bidding process, the Director appointed CPIL’s 
Administrative Director to that position in October 2003.  Over a two-year period, the Monitor 
directed an in-depth investigation and review of MBC’s enforcement and diversion programs.  
The Monitor’s team – which included a lifelong public consumer protection prosecutor who has 
used VE every day of his 35-year career – published two reports containing 65 concrete 
recommendations for reform – including the use of vertical enforcement.4  At least five pieces of 
reform legislation (SB 231 in 2005; SB 1438 in 2006; AB 1127 in 2011; SB 304 in 2013; AB 
1886 in 2014) have been enacted in response to the reports, mirroring many of the Monitor’s 
recommendations.

Conclusion Regarding Vertical Enforcement:  The unique nature of MBC enforcement

Among all the kinds of licensing cases in the DCA, MBC cases are the most important: literally, 
a matter of life and death.  They are also, potentially, the most complex, where standards of care 
issues involving such complicated areas as (for example) neurology, pharmacology, and patients 
with multiple symptoms can be implicated. Finally, physicians far more than other licensees are 
able to retain the best and most sophisticated defense counsel. 

Can VE be improved?  Of course.  But (a) it should not be eliminated; (b) it should not be made 
discretionary (the stakes are too high); and (iii) at minimum, it should be used in every quality of 
care case and every other case in which MBC hires an expert witness – by definition, those cases 
are complex enough not to be handled by the investigator and lawyer working in senseless 
isolation.  While the intent language in the bill appears to be placeholder language, the bill still 
entirely deletes VE and, so long as it does, it imperils lives and we must with respect oppose it.

Sincerely,

/s/ Ed Howard

Ed Howard
Senior Counsel
Center for Public Interest Law

3 SB 2375 (Presley) (Chapter 1597, Statutes of 1990); SB 916 (Presley) (Chapter 1267, Statutes of 1993); SB 609 
(Rosenthal) (Chapter 708, Statutes of 1995); AB 103 (Figueroa) (Chapter 359, Statutes of 1997); SB 16 (Figueroa) 
(Chapter 614, Statutes of 2000).

4 Julianne D’Angelo Fellmeth and Thomas A. Papageorge, Initial Report of the Medical Board Enforcement Monitor 
(November 1, 2004); Julianne D’Angelo Fellmeth and Thomas A. Papageorge, Final Report of the Medical Board 
Enforcement Monitor (November 1, 2005).
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Cc: Hon. Members, Assembly Business and Professions Committee
Hon. Jerry Hill, Chair, Senate Committee on Business, Professions and Economic

Development
Honorable Xavier Becerra, Attorney General of California
Sean McCluskie, Chief Deputy Attorney General
Dean Grafilo, Director, Department of Consumer Affairs
Kimberly Kirchmeyer, Executive Director, Medical Board of California
Peter Williams, Deputy Secretary and General Counsel, Business, Consumer Services 
and Housing Agency


