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Report and related options for the California Bar Exam cut score 

Dear Ms. Parker,  

On behalf of the Center for Public Interest Law (CPIL) at the University of San Diego School of 
Law, I am pleased to submit the following testimony to the Committee of Bar Examiners and 
the Board of Trustees of the State Bar of California regarding the California Bar Exam cut score. 
We were grateful for the opportunity to participate in the public hearing on August 14, 2017, 
and to the Supreme Court for taking on this critically important issue regarding the regulation 
of our legal profession. As promised, this letter provides a comprehensive summary of CPIL’s 
recommendations with respect to the Bar Examination.  

As Administrative Director of the Center for Public Interest Law, I have personally been 
monitoring the State Bar, with a particular interest in the antitrust implications involving the 
Bar exam, for the past three years. I also served as the Assembly Judiciary Committee’s 
nominee as a Subject Matter Expert panelist on both the cut score study and the content 
validation study for the California Bar Exam.  

I believe there is a general consensus, as observed during the July 31 joint meeting of the 
Committee of Bar Examiners and the Admissions and Education Committee of the Board of 
Trustees, as well as the two public hearings on this subject, that the determination of the 
proper cut score for, and the proper content of, the Bar exam is a matter of great importance, 
warranting a thorough and detailed validity analysis that may take years to complete. This is 
something that all other occupational licensing agencies in California have been legally required 
to undertake every five years for at least the last two decades. It is, frankly, inconceivable that 
the Bar exam has not been the subject of any such analyses over the past 30 years, and arguably 
has not ever undergone such analyses.  

While the recent cut score study had some flaws, most of which were driven by the impossibly 
short time frame in which in the study had to take place, at least two independent observers 
have concluded that the methodology was sound, and the recommendations therein are reliable 
to a 95% certainty. We believe this is sufficient to justify a temporary cut score 
reduction to 139 – two standard errors below the median scores – until a thorough 
occupational analysis of the legal profession in California and content validation of 
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the Bar exam can be completed. At that point, a second cut score study should take place – 
without the time constraints we experienced here – and the results of that study should be the 
final recommendation to the Court. The status quo is unacceptable. 
 
CPIL Expertise in State Bar Matters 
 
CPIL is a nonprofit, nonpartisan academic and advocacy center based at the University of San 
Diego School of Law. Since 1980, CPIL has examined and critiqued California’s regulatory 
agencies, including the State Bar of California. CPIL attorneys and student interns have 
attended the Bar’s meetings and followed its activities for over 35 years.  From 1987 to 1992, 
our Executive Director, Professor Robert Fellmeth, served as the State Bar Discipline Monitor 
(under now-repealed Business and Professions Code section 6086.9), under appointment by 
then-Attorney General John Van de Kamp, with CPIL serving as the Monitor’s staff.  The State 
Bar Discipline Monitor position was created by the Legislature and — over the course of almost 
five years — CPIL wrote eleven reports on the operation of the State Bar’s discipline system, 
reporting to the Judiciary Committees and to the Chief Justice of the California Supreme 
Court.  We worked with Senator Robert Presley and a succession of State Bar Presidents to 
fashion some 40 reforms of the system, including the passage of Senate Bill 1498 (Presley), 
1988 legislation creating the current independent State Bar Court.  We participated actively in 
the proceedings and deliberations of the 2010 Governance in the Public Interest Task Force, 
whose work culminated in the Legislature’s passage of SB 163 (Evans) (Chapter 417, Statutes of 
2011), as well as the 2016 and 2017 Governance in the Public Interest Task Forces, the 
recommendations of which are still being implemented today.  Our work and research 
prompted further reforms contained in SB 387 (Jackson) (Chapter 537, Statutes of 2015), and 
is further reflected in the current version of SB 36 (Jackson), now pending in the Legislature.  
We are well aware that the Bar is part of the judicial branch under the aegis of the California 
Supreme Court.  And we are similarly familiar with all of the executive branch agencies that 
license and regulate other professions and trades in California. 
 
Be Aware of the Difference Between Protecting Consumers and Protecting the 
Profession 
 
Before I get to the technical reasons for our recommendation, I want to take a minute to 
remind you about the overarching principles, and pitfalls, involved in the occupational licensing 
arena. While the purpose of occupational licensing agencies, like the State Bar, is to protect the 
public from incompetent licensees, states typically delegate the regulation of specific 
professions to boards controlled by practitioners in the regulated field.  
 
This type of “self-regulation” is common among state licensing boards. But it has the natural 
tendency to become anticompetitive. Members of a guild frequently want to keep insiders in, 
keep outsiders out, and prop up the profession. A broad range of modern professions falls 
under professional licensing boards, including not just lawyers, doctors, and dentists, but also 
interior designers, real estate agents, floral designers, and hair braiders. 
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This was precisely the reason the U.S. Supreme Court, in its landmark decision in the North 
Carolina State Board of Dental Examiners v. Federal Trade Commission, held that licensing boards 
that are controlled by active market participants in the regulated profession, like the State Bar, 
may not enjoy state action immunity from antitrust liability unless that board is independently 
supervised by the state. In that case, the legislature in North Carolina delegated the regulation 
of the dental profession to a dental board controlled by actively practicing dentists. That board 
established and enforced a policy to ensure that only licensed dentists could perform teeth 
whitening procedures in the state. While the board justified its action as a means to protect the 
public, in reality it was protecting dentists’ share of the teeth whitening market in North 
Carolina.  

While perhaps not as overt as the North Carolina dentists’ anticompetitive practices, we are 
here today, considering an atypically high cut score on the Bar examination that was set – and 
consistently affirmed over the past 30 years – by a Committee and a Board controlled by 
actively practicing attorneys. And while I recognize that there are several public members 
serving on the Committee of Bar Examiners, and the Board of Trustees, who are deeply 
committed to public protection, I challenge you to consider whether you have seen any 
evidence to support the notion that the existing Bar exam, and its current cut score, bears any 
relation to public protection. 

This exam is deeply engrained in our psyche as lawyers; many believe that we all had to suffer 
through it, and so should those who come after us. For this reason I caution you not to 
place undue emphasis on the survey you sent out earlier this month to all currently 
licensed lawyers, which was issued without providing sufficient context for the 
purpose of the exam from a licensing standpoint.  But it is high time that we as a 
profession scrutinize this exam, and consider whether it is truly protecting the public or is it 
actually a significant barrier to entry, designed to limit the number of lawyers who practice in 
this state. 

There Is No Evidence that Suggests a Lower Cut Score Will Harm the Public 

Our entire mission at CPIL is centered around public protection; we would never even consider 
advocating for Bar exam reform, and a lowering of the cut score, if there was any evidence at all 
to suggest that doing so would cause a risk to the public. There is none.  

In all the commentary I have read and heard over the course of the past few years of studying 
this issue at length, including any of the comments received during the two public hearings, I 
have not come across a single piece of evidence indicating that California’s current cut score is 
doing a better job protecting the public from incompetent attorneys than any of the 48 states 
with lower cut scores. Nor have I seen any data to suggest that lowering the cut score below its 
current level would adversely impact the public. Indeed, the staff memo dated July 28, 2017 
expressly recognizes this fact: “There is no empirical evidence available that would support a 
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statement that as a result of its high pass line California lawyers are more competent than 
those in other states, nor is there any data that suggests that there are fewer attorney 
discipline cases per attorney capita in this state.”  Id. at pp. 8-9.   
 
This is primarily because the Bar has yet to complete any study validating that the 
content of the Bar exam is in any way an appropriate measure of minimum 
competence to practice law.  
 
Whether or not this was consciously done, we can no longer sit back and accept the status quo 
while thousands of students, who expended hundreds of thousands of dollars and seven years 
of higher education, are denied entry to practice law in California for arbitrary reasons.  
 
There are a multitude of ways to protect Californians from incompetent and unethical lawyers; 
for example, revising standards for legal specialization, revamping mandatory continuing legal 
education, enhancing our disciplinary system, and requiring attorneys to carry malpractice 
insurance.  
 
I urge you not to fall into the trap of assuming that the existing version of the Bar exam, and its 
current cut score, are sufficiently protecting the public. You must not ignore what is happening 
in other states, like New York, whose pass points are significantly below our own with no 
corresponding evidence of public harm.  
 
A Thorough and Rigorous Occupational Analysis and Content Validation Study Must 
Be Completed Before a Final Recommendation Can Be Made 
 
While the Bar exam studies currently underway may be somewhat unique with respect to other 
states’ practices across the legal profession, they are not unique to all of the other licensed 
professions. Indeed, Business and Professions Code section 139, which became effective nearly 
20 years ago, requires the Department of Consumer Affairs to develop a policy regarding 
examination development and validation, and occupational analyses for each of the licensing 
boards under its umbrella. That policy, which is attached hereto as Exhibit A, requires all 
licensing boards in California to undergo an occupational analysis and content validation study 
every five years.   
 
The purpose of a licensing exam like the Bar exam is to assess a candidate’s ability to practice at 
or above the level of minimum acceptable competence. In other words, the exam must assess 
whether an applicant possesses the level of knowledge, skill, and ability required of licensees 
that, when performed at this level, would not cause harm to the public health, safety, or 
welfare. See Department of Consumer Affairs Licensure Examination Validation Policy dated 
October 1, 2012 (Ex. A) at pp. 2, 4. It is not designed to evaluate training programs, evaluate 
mastery of content, predict success in professional practice, or ensure employability.  See 
Buckendahl’s 7/28/17 Final Report, Standard Setting Study, at p. 6. 
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When setting a cut score, a licensing entity must follow a process that adheres to accepted 
technical and professional standards, and adhere to a criterion-referenced passing score 
methodology that uses minimum competence at an entry-level to the profession. DCA policy at 
6. The DCA policy specifically notes “An arbitrary fixed passing score or percentage, such
as 70 percent, does not represent minimally acceptable competence.  Arbitrary passing 
scores are not legally defensible.”  Id. (emphasis added.) 

Unfortunately, the status quo cut score falls into this latter category. In fact the current cut 
score is even higher than 70%, and it was never determined as a result of any validation study 
or tied to an assessment that even attempted to define a minimally competent attorney in 
California.   

While, arguably, the recent cut score study could retroactively support this arbitrarily-set 
number, there were a number of flaws with the study – as recognized by two independent 
observers – centered primarily upon the panelists’ lack of a cohesive understanding as to the 
meaning of “minimally competent candidate,” and the overall purpose of a licensing exam.  See, 
e.g., Pitoniak report at 6 (“… coming to a common conceptualization of the minimally 
competent candidate defined by the Performance Level Descriptor, and contextualizing it in 
terms of the exam, is one of the most critical, foundational activities at a standard setting 
workshop”). 

Additionally, the study was limited by 1) the inability to link the written essay scores to the 
Multistate Bar Examination (MBE) scores because the National Conference of Bar Examiners 
would not provide this data; 2) as noted by both independent observers, the panelists may have 
been influenced by other panelists who appeared to have had in-depth knowledge and input 
into the development of the Bar Exam content over the years; 3) the panelists were limited in 
time and lacked the ability to discuss their responses and see how they fell within the group; 
and 4) there may have been a tendency among the panelists to “grade on a curve” –  ensuring a 
more even distribution between “competent” and “non-competent” responses.  

RECOMMENDATIONS: 

In light of the comments and observations above, CPIL recommends the following:  

1) Impose an interim cut score of 139, which is two standard errors below the median
recommended score, until a thorough, psychometrically-sound validation process is
complete. 139 (or 1388) is still within the recommended range that is 95% accurate, but
accounts for the potential misunderstandings among some panelists with regard to the
true purpose of the licensing exam, and other flaws with regard to the cut-score study.
It also takes into account important policy determinations such as increasing access to
justice and diversity in the legal profession.
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2) Undertake a thorough California-specific, psychometrically sound, occupational 
analysis, as recommended by independent observer Tracy Montez, that is up-to-date 
and reflects the knowledge, skills, and abilities required of minimally competent entry 
level attorneys in California. See Montez report at p. 10, Chapter 2. Such a state-specific 
occupational analysis is critical to establish a baseline for making high-stakes decisions 
like determining content for the exam, creating a common frame of reference for a 
minimally competent attorney when establishing passing scores, and providing 
preparation and training information to law schools. This analysis should be conducted 
by independent psychometricians who specialize in licensing on a state level.  We 
recommend that the State Bar contract with the Department of Consumer Affairs’ 
Office of Professional Examination Services (OPES) to conduct this analysis, as this 
office is unquestioned in independence and expertise in California. 
 

3) Postpone the Law School Performance Study Until an Occupational Analysis Has 
Been Conducted. While we agree that it is important to assess the efficacy of law 
schools and their ability to properly train attorneys to enter the legal profession, we do 
not believe it should be conducted at this time. This study, which relates to 
students’ abilities to pass the Bar exam in its current form, is irrelevant to 
whether the exam itself is properly testing for minimum competence in the 
first place. We recommend that any assessment of law school performance be 
conducted after an occupational analysis is complete, and the knowledge, skills, and 
abilities of first year lawyers is concretely defined.  
 

4) Insist on data from the National Committee of Bar Examiners. As you will see from 
the DCA’s policy, it is critical to this validation process that the Bar be given access to 
information from all studies and reports from the NCBE, and maintain the right to 
review the recent examination, among other critical data regarding the Multistate Bar 
Examination. See Exhibit A at p. 6. 
 

5) Implement an internal examination review policy with regular evaluation, and 
adequately fund it. See Montez report at p. 10, Chapter 2. Again, CPIL recommends 
that the Bar contract with OPES to oversee this regular exam validation.     
 

6) Disregard the Recent Attorney Survey:  The recent survey sent out to all California 
attorneys failed to contextualize the questions with a description of the purpose of 
licensing exams, or provide any mention of a minimally competent attorney.  Without 
that contextualization, the results of that survey as it relates to making a 
psychometrically-sound recommendation to the Supreme Court, is meaningless.   
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CONCLUSION 

Given all of the information you have received over the past few months, we urge you to 
request more time from the Supreme Court in order to ensure that you provide it with the most 
accurate and thoroughly-studied recommendations for the future of the Bar Examination in 
California.  In the meantime, we recommend that you implement an interim cut score of 1388, 
consistent with the results of the cut-score study. We stand ready to assist the Court, and the 
Bar, in any way we can to ensure the exam is designed in such a way that properly measures 
competence to protect the people of California, without serving as an arbitrary barrier to enter 
the legal profession. 

Sincerely,  

Bridget Fogarty Gramme 
Administrative Director 
Center for Public Interest Law 

cc.   Hon. Hannah-Beth Jackson, Chair, Senate Judiciary Committee 
Hon. Mark Stone, Chair Assembly Judiciary Committee  
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