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July 13, 2017  
 
The Honorable Mark Stone, Chair, and Members 
Assembly Judiciary Committee 
1020 N Street, Room 104 
Sacramento, CA 95814 
 
 Re: SB 36 (Jackson) – SUPPORT IF AMENDED 
 
Dear Chairperson Stone: 
 
On behalf of the Center for Public Interest Law (CPIL), I write to express our support for SB 36 
(Jackson) and its landmark implementation of much-needed reform at the State Bar of California.   
 
By calling for a formal separation of the Bar’s trade association functions, and by eliminating 
elections for officers of the Board of Trustees, this bill moves the Bar closer to a public regulatory 
agency properly under the control of the People and with a facilitated focus on public protection.  
We strongly believe that this measure will help the Bar fulfill its mandate to protect consumers 
from unethical and incompetent attorneys. 
 
As you know, CPIL has examined and critiqued California’s regulatory agencies, including the 
State Bar of California, since 1980.  From 1987 to 1992, we served as this Legislature’s Discipline 
Monitor regarding Bar discipline regulation, and have followed and advocated for many efforts to 
improve the Bar over the years. We remain concerned about compliance with federal law in the 
making of restraint of trade decisions (including Bar passage supply control).  It is important that 
any decision with serious restraint of trade impact be reviewed by the California Supreme Court 
in an “active” posture.  This review cannot be delegated to the Bar Board or to any entity controlled 
by “active participants” in the practice of law.  The Bar does not function as a state actor for 
purposes of federal antitrust liability.  The Court has started to indicate it will exercise that 
supervision in the case of the Bar exam, although we remain concerned about excessive delegation 
to Committee of Bar Examiners and the Board of Trustees, both of which are controlled by “active 
market participants” and are legally precluded from qualifying for state action immunity from 
federal antitrust enforcement – both criminal and treble-damage civil liability. 
 
However, we acknowledge the important progress this bill represents.  And we well know that 
such significant efforts often produce uncommon resistance.  We applaud the work of Senator 
Jackson and your office, as well as Elizabeth Parker, Leah Wilson, and Jim Fox from the Bar, in 
persevering notwithstanding that resistance and in constructively addressing these longstanding 
issues.   
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CPIL Recommendations 
 
While we support this bill, CPIL has several recommendations for amendments to strengthen it in 
order to ensure enhanced public protection: 
 

 
1) Appoint a Discipline Monitor:  The Bar’s failures in its disciplinary system, and internal 

struggles, have been widely covered by the press in the past few years, and the State 
Auditor’s most recent audit of the State Bar in June 2017 found that the Bar’s discipline 
system continues to be underfunded.  It is in the best interest of the Bar – and the public – 
to hire an independent expert (outside of the politics, lawsuits, union votes, and finger 
pointing) who can study the discipline system as it exists today, and make 
recommendations to strengthen it, make it more efficient, ensure public protection, ensure 
accurate reporting to the Legislature, and recommend an appropriate level of funding to 
support a robust discipline system.  
 
Indeed, both houses of this Legislature, the Supreme Court, and the Bar itself have all 
expressed support for the appointment of a Discipline Monitor over the past year. In a 
September 8, 2016 letter to the Bar, the California Supreme Court explicitly noted that both 
of last year’s failed State Bar fee bills included the appointment of a Discipline Monitor, 
and the Court urged the Bar to implement this recommendation administratively. 
Moreover, the Bar itself requested funding for a Discipline Monitor as part of its Request 
to the Supreme Court for a Regulatory Assessment in October of last year.   
 
Accordingly, we recommend that this bill be amended to add the appointment of a 
Discipline Monitor to study the Bar’s discipline system and make recommendations to the 
Supreme Court and Legislature, and that the Monitor be given the same investigative 
authority as the Attorney General. 
 

2) Fingerprinting:  As has been widely reported in the months following the last amendments 
to this bill, although statutorily required to do so since 1989, the Bar has only recently 
signed a contract to be notified by the Department of Justice when a licensed attorney is 
arrested and/or convicted. While this is a significant public protection development, at 
present it will only apply prospectively, and does not incorporate fingerprints for the Bar’s 
over 250,000 licensed attorneys.  This is unacceptable.  CPIL recommends that the 
Legislature amend SB 36 to add a provision authorizing the Bar to re-fingerprint current 
licensees as a condition of license renewal, using current live-scan technology, and submit 
these fingerprints to the Department of Justice for arrest notification by a date certain. 
 

3) Regulatory Board Language:  In light of this bill’s significant provisions separating the 
Bar’s trade association functions from its regulatory functions, outdated statutory language 
describing “members” of the Bar should be changed to “licensees,” and “membership 
dues” should be changed to “licensing fees.” 
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4) Remove the Bagley-Keene Act Exemption for the Committee of Bar Examiners: 
Section 17 of the bill currently addresses Bar sub-entities which are exempt from the 
Bagley-Keene Open Meeting Act.  We recommend that the exemption for the Committee 
of Bar Examiners be removed. Indeed, Government Code § 11126 (c)(1) already permits 
state bodies that administer the licensing of persons engaging in businesses or professions 
to hold closed sessions to prepare, approve, grade, or administer examinations.  Thus there 
is no reason why the Committee of Bar Examiners must be specially exempt from Bagley-
Keene.   
 

5) Remove Governance Language for Non-Governmental Entity:  Section 20 of the bill 
sets forth a detailed and specified prescription for the governance structure, mission, and 
activities of the newly proposed non-governmental entity that will comprise the State Bar 
sections and the Bar’s trade association functions.  While we support the establishment of 
a private entity comprising the sections, we do not believe it is appropriate to legislate the 
details and the functioning of that entity since it is no longer a government body. By way 
of historical reference, SB 1897 (Kuehl) (Chapter 415 Statutes of 2002) made no such 
prescriptions when addressing the potential creation of a nonprofit successor entity to the 
Conference of Delegates. Thus we recommend amending the bill to remove the language 
in Section 20 to the extent it prescribes the non-governmental entity’s internal operations.  
 

6) Legislative Oversight After One Year:  Section 24 of SB 36, as currently written, would 
change the current schedule of legislative oversight over the Bar and fee setting from a 
one-year cycle to a two-year cycle. In light of the significant reforms that will be 
implemented in the coming year, as well as the June 2017 audit in which the State Auditor 
found additional areas for improvement with respect to the Bar’s internal operations, we 
recommend that Section 24 be amended to retain the one-year review cycle for the coming 
year. 
   

 
Again, I would like to extend my sincere thanks to you and Senator Jackson for spearheading this 
significant and long-overdue reform of the State Bar for the benefit of the people of California.  
We hope you find our recommended amendments useful, and we stand ready to answer any 
questions you may have.  

 
Sincerely,  

 
Robert C. Fellmeth, Executive Director 
Center for Public Interest Law 
University of San Diego School of Law 
 
 
cc: Hon. Hannah-Beth Jackson, Chair, Senate Judiciary Committee, and Members 
      Elizabeth Parker, Executive Director, State Bar of California 


