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April 19, 2017 
 
Honorable Jerry Hill, Chair, and Members 
Senate Committee on Business, Professions and Economic Development 
State Capitol, Room 2053 
Sacramento, CA 95814 
 

Re:  SB 798 (Hill) – OPPOSE amendment to Business and Professions Code section 2006 
and repeal of Government Code section 12529.6 

 
Dear Senator Hill and Members: 

 
The Center for Public Interest Law (CPIL) respectfully opposes the provisions in SB 798 

(Hill), as amended April 18, 2017, that would amend Business and Professions Code section 2006 
and repeal Government Code section 12529.6.  These changes would effectively eliminate the use 
of “vertical enforcement” (VE) by the investigators (currently housed in the Department of 
Consumer Affairs) and prosecutors (located in the Health Quality Enforcement (HQE) Section of 
the Attorney General’s Office) who are charged with investigating and prosecuting complex and 
time-sensitive Medical Board of California (MBC) disciplinary matters against physicians.  The 
repeal of VE will undoubtedly return MBC to the “handoff” era of dubious and lengthy 
investigations by investigators who are unsupervised by legal counsel – permitting incompetent 
and unethical physicians to continue practicing for years at great risk to patients.  It will also harm 
physicians whose names may be unfairly tethered to a lengthy and costly disciplinary process 
spanning the course of several years, only to be later dismissed due to improper investigation. 

 
These amendments presumably respond to the MBC representatives’ testimony at the 

Board’s Sunset Review hearing on February 27, 2017 that the Board believes it should have 
discretion to determine which kinds of cases would benefit from VE handling.  This is problematic 
for a number of reasons.   

 
First, despite MBC representatives’ testimony to this Committee, the Medical Board has 

never reached this conclusion.  In fact, it reached the exact opposite conclusion and rejected this 
very proposal at its February 1, 2013 meeting.1  MBC has never revisited this proposal; nor did it 
include this recommendation in its 2016 sunset review report; nor has it ever documented – with 
data – which kinds of cases benefit from VE handling and which do not. 

                                                           
1  Minutes of Medical Board of California Meeting of February 1, 2013, at BRD 3-24.  At this meeting, Board members 
declined to adopt staff’s recommendation that VE be limited to certain kinds of cases and instead referred the matter 
to a two-member subcommittee who met with both MBC and HQE staff.  Based on that subcommittee’s 
recommendation, the Medical Board itself stated as follows:  “The Board believes that the benefits of VE/P are 
significant and does not believe that any legislative amendments need to be made to the Government Code sections 
of the VE/P statutes.”  Medical Board of California, Sunset Review Report (Supplemental February 2013) at 21. 
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 Second, MBC’s request is misleading.  The numbers speak for themselves: The use of VE 
decreased MBC investigative case cycle times by 30% since its inception on January 1, 2006 
through July 1, 2014.  Yet VE is now being blamed for a recent spike in the time it takes to 
investigate MBC disciplinary matters.  In reality, a serious, chronic, longstanding investigator 
vacancy rate – dating back to the mid-1980s – is more likely to blame. This vacancy rate – an 
astronomical 41% as of February 27, 2017 – poses direct and immediate peril to your 
constituents.  As set forth in more detail below, the transfer of the Medical Board investigators to 
the Department of Consumer Affairs’ Health Quality Investigation Unit (HQIU) in 2014 has 
exacerbated the vacancy problem and caused the case cycle times to soar.  For nearly three years, 
HQIU investigators with twice the workload and twice the pressure have been sitting next to other 
DCA investigators with half the workload and a quarter of the pressure – for the same pay.  It is 
no surprise that the vacancy rate – and the investigative case cycle times – have skyrocketed during 
this time.  But the amendments do nothing to address this persistent problem. 
 
 We respectfully suggest that – rather than eliminating VE – the enduring solution is 
to relocate the investigators to HQE in the Attorney General’s Office.  This transfer would not 
only address the investigator vacancy rate, but greatly facilitate implementation of the VE process 
to function as originally intended. 
 

Finally, even assuming the Medical Board did vote to request that the Legislature provide 
it with discretion to determine which types of cases should be handled via VE, these amendments, 
as written, do not give the Board any such discretion.  Instead, they completely wipe out VE and 
all three of its elements, and set forth no expectations or requirements for exercising such 
discretion.  As such, CPIL opposes these amendments.  

 
Center for Public Interest Law 
 

CPIL is a nonprofit, nonpartisan academic and advocacy organization based at the 
University of San Diego School of Law.  For 36 years, CPIL has studied occupational licensing 
and monitored California agencies that regulate business, professions, and trades, including the 
Medical Board and other Department of Consumer Affairs (DCA) health care boards.  CPIL has 
focused heavily on MBC since 1989, when it published Physician Discipline in California: A Code 
Blue Emergency (“Code Blue”), a 100-page report based on three years of research which revealed 
the minimal output, fragmented structure, and questionable priorities of the Medical Board’s 
enforcement program.   Based on that report, the Legislature passed at least five MBC enforcement 
program reform bills between 1990 and 2000.2  After continuing reports of problems at MBC’s 
enforcement program were published in 2002, the Legislature passed SB 1950 (Figueroa) in 2002, 
which required the DCA Director to appoint a “Medical Board Enforcement Monitor.”  After a 
competitive bidding process, the Director appointed me to that position in October 2003.  Over a 
two-year period, I directed an in-depth investigation and review of MBC’s enforcement and 
diversion programs.  My team published two reports containing 65 concrete recommendations for 
                                                           
2 SB 2375 (Presley) (Chapter 1597, Statutes of 1990); SB 916 (Presley) (Chapter 1267, Statutes of 1993); SB 609 
(Rosenthal) (Chapter 708, Statutes of 1995); AB 103 (Figueroa) (Chapter 359, Statutes of 1997); SB 16 (Figueroa) 
(Chapter 614, Statutes of 2000). 
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reform – including the use of vertical enforcement.3  At least five pieces of reform legislation (SB 
231 in 2005; SB 1438 in 2006; AB 1127 in 2011; SB 304 in 2013; AB 1886 in 2014) have been 
enacted in response to our reports, mirroring many of our recommendations. 
 
Vertical Enforcement 

 
The centerpiece recommendations in the Initial Report of the Medical Board Enforcement 

Monitor were to require MBC and HQE to utilize VE in investigating and prosecuting MBC 
disciplinary matters, and — in order to fully and efficiently implement VE — transfer MBC’s 
investigators into HQE where the prosecutors who specialize in physician discipline matters are 
located.  Very simply, the VE model requires (1) early interaction and coordination between the 
investigator and the prosecutor assigned to a matter; (2) that team remains assigned to the matter 
for its life; and (3) the investigation proceeds under the direction of the prosecutor. Under VE, the 
prosecutor learns the case as it is being built and is available for assistance in securing medical 
records, physician interviews, and selection of the expert witness.  These elements – along with 
this Legislature’s findings that “because of the critical importance of the board’s public health and 
safety function, the complexity of cases involving alleged misconduct by physicians and surgeons, 
and the evidentiary burden in the board’s disciplinary cases, the Legislature finds and declares that 
using a vertical enforcement and prosecution model for those investigations is in the best interests 
of the people of California” – are codified in Government Code section 12529.6. 

 
We cited a number of benefits that would likely result from the use of VE and the transfer, 

including (1) improved efficiency and effectiveness arising from better communication and 
coordination of efforts — including more efficient recognition of cases deserving interim 
suspension order (ISO) treatment due to the early involvement of the prosecutor, (2) reduced case 
cycle times — including decreased time to procure needed medical records due to the earlier 
involvement of the prosecutor, (3) the earlier closure of investigations where the Board will not be 
able to sustain its burden of proof; (4) improved commitment to cases by both investigator and 
prosecutor, (5) improved morale, recruitment and retention of investigators, (6) improved training 
for investigators and prosecutors, and (7) the potential for improved perception of the fairness of 
the process (in that the investigators would no longer be subject to actual or perceived pressures 
or undue influence by the physician-dominated Medical Board).4 
 
 Our Initial Report of 2004 also noted that for over a decade, MBC suffered from a chronic 
inability to recruit and retain experienced investigators because it simply did not pay them a salary 

                                                           
3 Julianne D’Angelo Fellmeth and Thomas A. Papageorge, Initial Report of the Medical Board Enforcement Monitor 
(November 1, 2004) (hereinafter “Initial Report”); Julianne D’Angelo Fellmeth and Thomas A. Papageorge, Final 
Report of the Medical Board Enforcement Monitor (November 1, 2005). 
 
4 Initial Report at Chapter VII, pages 138–40.  Note that complex white collar crime cases, including civil unfair 
competition matters in the offices of the district attorney throughout California, are routinely investigated by 
investigators supervised by deputy district attorneys.  These are not simple cases that can be investigated and then 
“handed off” to a prosecutor previously uninvolved in the matter.  Issues including the elements of the offense, what 
evidence is needed to prove those elements, and how such evidence can be obtained and organized for effective and 
admissible presentation require early attorney involvement. 
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that is equivalent to that paid by other state agencies that employ peace officer investigators.5  
Indeed, in 1990, this Legislature approved legislative intent language that “the pay scales for 
investigators of the Medial Board of California be equivalent to the pay scales for special 
investigative agents of the Department of Justice, in order to attract and retain experienced 
investigators.”6  To this day in 2017, that has never happened.   
 
 SB 231 (Figueroa) was MBC’s 2005 sunset extension bill that implemented many of the 
Enforcement Monitor’s recommendations, and the bill — up until September 2, 2005 (two days 
before the end of the legislature year) — contained both the VE directive and the transfer of MBC’s 
investigators to HQE.  At the eleventh hour, the Schwarzenegger administration abruptly required 
the removal of the transfer provision without explanation.  Senator Figueroa complied.   
 
 However, the vertical enforcement directive survived and was enacted in Government 
Code section 12529.6.  Admittedly, transition to the VE method has not been without difficulty — 
due in great part to the loss of the transfer provision and the continued structural and geographical 
separation of investigators from prosecutors.  It is highly inefficient to have personnel who are 
statutorily required to be partners located in two different agencies that use two different computer 
systems that don’t communicate with each other. In particular, the MBC investigators chafed at 
working with and “under the direction” of prosecutors.  The concept was new to MBC investigators 
and HQE prosecutors, and the two agencies struggled to implement it in its early years.  For the 
past 10 years, MBC staff has actively sought to repeal the VE directive or limit its use to certain 
kinds of cases.  For the past 10 years, Medical Board members and this Legislature have disagreed.    
 
 This Legislature has retained the VE directive, and in fact ordered MBC to “enhance and 
improve” the VE model in a 2008 urgency bill,7 and then removed the sunset date on the VE 
directive in 2013.8  As has been demonstrated in several reports and in recent data distributed to 
MBC members at the January 2017 meeting, the use of VE — despite all of the challenges and an 
investigator vacancy rate that ranged from 15–25%9 — lowered MBC’s average investigative 

                                                           
5  “MBC faces a substantial institutional challenge in recruiting and retaining highly qualified peace officer 
investigators.  Especially when contrasted with competing hiring agencies such as the California Department of 
Justice, MBC peace officer pay and benefits are not high enough to avoid loss of staff to those other agencies.”  Initial 
Report at Chapter VII, page 127. 
 
6 SB 2375 (Presley) (Chapter 1597, Statutes of 1990). 
 
7 SB 797 (Ridley-Thomas) was a 2008 urgency bill that added new subdivision (e) to Government Code section 
12529.6; one provision in (e) required MBC to “establish and implement a plan to locate its enforcement staff and the 
staff of the Health Quality Enforcement Section in the same offices, as appropriate, in order to carry out the intent of 
the vertical enforcement and prosecution model.”  It is fair to say that MBC has never even discussed much less 
implemented this directive since this urgency bill’s passage in 2008. 
 
8  SB 304 (Lieu) (Chapter 515, Statutes of 2013). 
 
9 At most times between 2001–2010, the State of California was under a “hiring freeze” that precluded state agencies 
from filling vacant staff positions.  For decades, MBC’s investigative ranks have been thin as investigators are hired, 
trained via the Peace Officer Standards Training course, then leave for higher-paying jobs with lower caseloads of 
lesser complexity at other state agencies. 
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timeframe by 30% (from 354 days in 2008–09 to 245 days in 2013–1410) — until July 1, 2014, 
when MBC’s investigators were removed from the Board and transferred to the Department of 
Consumer Affairs. 
 
SB 304 (Lieu) 
 
 After a contentious sunset review hearing in 2013, this Committee drafted SB 304 (Lieu) 
and introduced its major provisions on April 24, 2013 — including the transfer of MBC’s 
investigators and medical consultants to HQE in the Attorney General’s Office.  That provision – 
unanimously supported by this Committee and the Senate on a 35-2 vote – lasted until August 12, 
2013, when it was amended to instead transfer MBC’s investigators, medical consultants, and 
support staff to DCA’s Division of Investigation, which the bill split into two units; MBC’s 
investigators were assigned to a new “Health Quality Investigation Unit” (HQIU) within the 
Division of Investigation.  The bill states that “the Medical Board shall not be charged an hourly 
rate for performance of investigations by the unit.”11  
 
 A September 11 Senate Floor analysis states the reason for the change:  According to the 
author’s office, “When the bill left the Senate it would have transferred the peace officer 
investigators from the MBC to the Health Quality Enforcement Section in the Attorney General’s 
office. The bill now transfers the peace officer investigators and the medical consultants (which 
are integral to the investigation process) to a newly created Unit in the DCA’s DOI. This is a cost-
neutral move which will place the investigators under professional peace officer management and 
direction. This will improve the investigatory process and quality of investigations. It will also 
move investigations of physician misconduct out from under a regulatory board controlled by 
physicians.” 
 
 The investigators, medical consultants, and support staff were transferred to HQIU on July 
1, 2014.  Although the transfer was characterized as smooth at Board meetings, this change 
introduced a third “enforcement partner” and a third separate agency into what was already a 
complicated two-party relationship.  DCA immediately sought to redraft the joint VE protocol 
manuals that had already been agreed to by MBC and HQE — a process that took well over a year. 
 
 CPIL knows this transfer was well-intended.  However, it has had an unintended 
consequence: Rather than being somewhat insulated at MBC headquarters and MBC district 
offices, HQIU investigators now work alongside non-HQIU investigators at DCA — investigators 

                                                           
 
10 Medical Board of California, “Enforcement Timeframes” (Agenda Item 11B for January 26–27, 2017 meeting).  
The 30% drop is not due solely to the use of VE; between 2006–2014, MBC and HQE agreed upon several versions 
of a joint VE protocol manual to guide investigations/prosecutions, and MBC instituted an “aged case council” that 
focused on expediting resolution of cases over one year old. 
 
11 Bus. & Prof. Code §159.5(b)(2).  Instead of hourly billing, MBC and DCA entered into memorandum of 
understanding (MOU) under which MBC would be charged for all costs incurred by HQIU, which cannot exceed the 
allocated amount for HQIU each year.  It is unclear whether MBC must pay the full amount allocated for HQIU when 
it has a 41% vacancy rate. 
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who are paid the same salary, whose cases are not nearly as complex, and who do not work in 
teams with prosecutors under VE.  The HQIU investigators are leaving in droves.  As mentioned 
above, the HQIU investigator vacancy rate was 41% as of February 27, 2017.  When an 
investigator leaves HQIU, his/her caseload must be divided among the remaining investigators, 
who then inherit investigations at all stages of the process which they must then learn and add to 
their existing caseload.  At MBC’s October 2015 meeting, the Chief of HQIU reported that 
“investigators who have chosen to stay at HQIU have had their caseloads doubled.”12  
 
 Unsurprisingly, the transfer and the vacancies have had a devastating effect on the 
investigative case cycle time, which was an average of 245 days prior to the transfer.  The average 
time shot up to 382 days in 2014–15, and then to 426 days in 2015–16.  Data from the first half 
of 2016–17 indicate an average HQIU investigative case cycle time of 473 days.13 
 
 These investigative backlogs are unacceptable.  Delayed investigations — including 
investigations of egregious matters — delay the filing of accusations against physicians, which 
filing makes the matter public so patients can protect themselves from potentially dangerous 
doctors.  Delayed investigations also cast a pall over the subject physician for an artificially lengthy 
time; the best interests of complained-of physicians demand a high-quality and expeditious 
investigation so matters that are without merit may be closed. 
 
 Obviously, this is a multi-pronged problem that has serious public safety impacts.  Some 
at MBC and DCA like to blame VE.  But VE is not the problem.  The problem is that VE has 
never been implemented in an acceptable way.  It is necessary to put all of the team members 
(prosecutors, investigators, and medical consultants) within the same agency so they can be co-
located in the same buildings (or at least in the same city) and can use the same computer system.  
The problem is not VE but the staggering investigator vacancy rate due to insufficient salaries — 
both of which long predated VE.  The problem is not VE but the well-intended but unfortunate 
transfer of MBC’s investigators to a third separate agency. 
 
 Please recall that two experienced investigators testified at MBC’s sunset review hearing 
on February 27, 2017.  Investigator Michelle Veverka stated that the original intent of SB 231 
(Figueroa) (the 2005 bill implementing the Medical Board Enforcement Monitor’s 
recommendation regarding VE) has never been implemented:  “The investigators were never co-
located with the DAGs in HQE.”  According to Veverka, “the system was set up to fail.  We had 
to investigate and prosecute these matters from two separate agencies.”  Investigator Aaron Barnett 
similarly testified that HQIU investigators who specialize in MBC matters are leaving HQIU for 
other high-paying state agencies that employ sworn investigators, such as the Department of 
Justice, the Department of Insurance, and the California Department of Corrections and 
Rehabilitation (CDCR).  According to Mr. Barnett, “the vacancy problem predated VE, and MBC 
has been trying to address it for many years” via a thus-far-unsuccessful pay differential proposal 
which has been pending before the California Human Resources Agency for years. 
 
                                                           
12  Minutes of MBC’s October 29–30, 2015 at BRD 3-33 (statement of Kathleen Nicholls). 
 
13  Medical Board of California, “Enforcement Timeframes” (Agenda Item 11B for January 26–27, 2017 meeting). 
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 If the investigators were transferred to HQE, they would likely qualify as Special Agents 
and be given the salary and prestige that goes along with that title and employment within the 
Attorney General’s Office — which would not only facilitate the full implementation of VE but 
also solve the decades-long recruitment and retention problem for these indispensable 
investigators.  We respectfully oppose these amendments, and ask that the bill be revised to transfer 
the investigators to the Attorney General’s Office --- as this Committee has supported twice before 
(in 2005 and 2013).  We ask that the essential elements necessary to implement VE, which this 
Legislature has found “is in the best interests of the people of California”14 to protect the public, 
be enacted.   
      Sincerely, 

       
      Julianne D’Angelo Fellmeth 
      Staff Counsel 
      Center for Public Interest Law 
 
      Former MBC Enforcement Monitor 2003-05 
 
 
Cc: Honorable Xavier Becerra, Attorney General of California 

Sean McCluskie, Chief Deputy Attorney General 
Dean Grafilo, Director, Department of Consumer Affairs 

 Kimberly Kirchmeyer, Executive Director, Medical Board of California 
Peter Williams, Deputy Secretary and General Counsel, Business, Consumer Services and 
Housing Agency 

 
 
 

                                                           
14 Gov’t Code § 12529.6(a). 


