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March 15, 2017 

Chief Justice Tani Cantil-Sakauye and Associate Justices 
California Supreme Court  
350 McAllister Street 
San Francisco, CA 94102-4797 
 
 Re: The Court’s February 28, 2017 Directive to the State Bar of California 
  Regarding the California Bar Examination 
 
Dear Chief Justice and Associate Justices: 
 
The Center for Public Interest Law (CPIL) has reviewed the Court’s February 28, 2017 directive 
to the State Bar requiring it to engage in a thorough examination of the Bar examination, the pass 
rate on the examination, and the participation of experts and stakeholders in the Bar exam 
preparation process.  Although we applaud the Court for directing the Bar to undertake these 
studies, we respectfully believe that asking the Bar to review its own work and defend its own 
decisions is inadequate in light of this Court’s duty under the U.S. Supreme Court’s recent decision 
in North Carolina State Board of Dental Examiners v. FTC, __ U.S. __, 135 S.Ct. 1101 (2015) 
(“North Carolina”). 
 
We write regarding two interrelated issues relevant to the Court’s role in the administration of the 
California court system (not relevant to any currently pending case).  They respectively involve 
(a) your September 8, 2016 directive, in recognition of the North Carolina decision, that the State 
Bar Board of Trustees formulate “a policy, to be presented to the Supreme Court for approval, that 
the Bar must follow in identifying, analyzing, and bringing to the court any proposed Board action 
that implicates antitrust concerns,” and (b) the related issue of the extraordinarily low pass point 
on the Bar examination – which the Bar admits it has not examined in 30 years.   
 
North Carolina recognized the inherent conflict of interest that exists when a state licensing board 
is largely comprised of members of the trade regulated by that board. For the first time, the 
Supreme Court explicitly held that regulatory boards, such as the State Bar Board of Trustees, are 
not immune from federal antitrust scrutiny unless (a) they are controlled by public members — 
not licensees; or (b) the state has created a mechanism to actively supervise the acts and decisions 
of these boards to ensure they are acting for the benefit of the public, and not for the benefit of the 
professions themselves. Id. 
 
It is undisputed that the Board of Trustees (BOT) is controlled by a supermajority of attorneys.  
Theoretically, the BOT supervises the Committee of Bar Examiners (CBE), which is also 
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controlled by attorneys.  The CBE bears the responsibility for developing the essay and 
performance portions of the California Bar Exam, and for setting the pass point on the exam.  North 
Carolina implicates the pass point issue because that determination is a supply control decision 
that involves both of the two strongest forms of per se Sherman Act antitrust offense: horizontal 
price-fixing and horizontal group boycotts.  Where anticompetitive acts fall within this purview 
they are “unreasonable” restraints, and hence are unlawful as a matter of law.  Moreover, the 
federal remedies are rather significant: Violations are criminal felony offenses and may give rise 
to civil treble damages.  For example, the significance of a damage assessment based on the 
revenue loss from the exclusion of thousands of applicants from licensure would be rather stark-- 
before trebling. 
 
We write not because we believe in free entry.  Incompetent attorneys can visit irreparable harm 
on clients, and a supply control restraint is necessary.  But such a restraint must be accomplished 
consistent with North Carolina – either by a board not controlled by “active market participants,” 
or subject to “active state supervision” by supervisors who are not “active market participants.”  
The “how” is now very important, and that has been the subject of our analysis.1 
 
We are grateful that you have thoughtfully responded to the two issues noted above, by asking the 
Bar BOT to recommend a system whereby this Court can be alerted to anticompetitive acts and 
decisions so that you may exercise “active state supervision” in compliance with North Carolina, 
and separately to examine perhaps the most important Bar decision with per se anticompetitive 
significance – the pass point supply control decision.  
 
But there is a common problem with the approach initially taken here.  We appreciate that your 
offices, as with most courts in our nation, are inherently passive.  You consider pleadings and 
appeal and writs and arguments from parties before you.  As you stated to the ABA Deans in your 
March 10, 2017 response to their request that you adjust the pass point, “the court lacks a fully 
developed analysis with supporting evidence from which to conclude that 144 or another cut score 
would be the most appropriate for admission to the bar in California.”  This Court does not, in the 
normal course, conduct its own investigations into issues of public policy. 
 

                                                           
1 My own background on the application of antitrust law to state regulation includes nine years as 
a public prosecutor enforcing state antitrust law; for part of that time, I was cross-commissioned 
as an Assistant U.S. Attorney concurrently enforcing federal antitrust law.  I filed 22 cases and 
obtained 21 judgments, including cases involving closely regulated violators. I have taught both 
antitrust law and regulated industries at the University of San Diego School of Law, and at the 
National College of District Attorneys, as well as the National Judicial College in Reno established 
by the U.S. Supreme Court.  I have written texts both in antitrust law and in regulatory law.  The 
most recent treatise covering the subject is California White Collar Crime and Business Litigation 
(with Thomas A. Papageorge; Tower Publishing, 5th Edition, 2016).  My expert witness 
background includes retention by the U.S. Attorney for the Southern District, the California 
Judicial Commission, and the State Bar. 
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But here we have the problem of a Bar Board of Trustees that is not a legitimate entity to make 
restraint of trade-affecting decisions.  The inherent conflict of interest in its composition was 
discussed at length in the North Carolina holding, which included repeated citations to Goldfarb 
v. Virginia State Bar, 421 U.S. 773 (1975), an 8-0 decision holding that the Virginia Bar had 
violated federal price-fixing prohibitions.  Indeed, this is its central holding and we well know you 
want to respect the letter and spirit of that Court, just as you of course expect your decisions to 
receive bona fide adherence. 
 
The bottom line is that any decision of the Bar Board of Trustees (including the pass point under 
the auspices of its created and appointed CBE – also controlled by “active market participants” in 
the profession) must be subject to “active state supervision.”  That supervision must be by an entity 
not under “active market participant” control.  We want that entity to be within this Court, not a 
review structure established within the legislative or executive branches.  With respect, we do not 
believe you can delegate that “active state supervision” function to the very body who must be 
independently supervised – an entity that is itself contaminated.  We realize the pejorative flavor 
of that adjective, and we mean no disrespect.  We admire many of the members of the Board of 
Trustees, and we trust that you do as well.  But our regard for them does not matter, even were 
they all to be appointed by you.  The entire basis for their exclusion as the decisionmaker is their 
inherent disqualification based on their occupational conflict.  The rationale and dynamic of that 
elimination is the primary subject discussed by the North Carolina holding.  It applies most clearly 
to a body with a supermajority of licensed attorneys controlling it.   
 
The BOT and the CBE must receive independent, separate “active state supervision.” The Federal 
Trade Commission staff has issued a guidance on the elements of that supervision.  In some areas 
involving possible restraints, this Court currently provides that active state supervision; for 
example, you already review and approve the Bar’s changes to the Rules of Professional Conduct; 
and you retain the authority to review State Bar Court disciplinary decisions.  But in other areas 
you do not exercise active state supervision. 
 
The pass point issue is a case in point.  Last year, CPIL made a Public Records Act request of the 
Bar for every document indicating any review by anyone of the Bar exam’s pass point decision or 
entry decisions.  The documents produced do not indicate that there is any such supervision – not 
by this Honorable Court, nor by anyone else.   
 
Your recent orders and instructions as to restraint of trade and pass point review ask the Bar Board 
of Trustees to examine the issue, consult various experts, and report back to you proposals for your 
consideration.  That step is laudable.  But there is a Catch-22 problem:  You simply cannot comply 
with this seminal U.S. Supreme Court holding by delegating to that deliberately eliminated body 
the control of any decision with anticompetitive effect, or of the system for “active supervision” 
(supervision that necessarily cannot be by it).2   

                                                           
2 The wisdom of that exclusion is illustrated by the position of the Bar's Office of General Counsel, 
which has erroneously opined that North Carolina does not apply to the State Bar because any act 
of the State Bar Board of Trustees is an “act of the California Supreme Court” as a matter of law.  
In other words, there is, in effect, automatic de jure active supervision by the mere presence of this 
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We believe that there is a common sense, inexpensive, efficient way to comply with the spirit and 
letter of the U.S. Supreme Court holding:  Do not delegate to the Bar Board of Trustees any of the 
enumerated functions.  Simply appoint a commission (ideally) or an office appointee to perform 
the tasks you have enumerated in your February 28 letter.  It must be someone not currently a 
licensed attorney.  It may be a retired judge, a Special Master, an educator, or someone else with 
relevant regulatory knowledge.  Have that Commission or person propose to you a system of 
review, particularly of per se-related decisions not now examined by the Court (as are the Rules 
of Professional Conduct).  Have that person recommend a group of relevant consultants to assign 
to a subject requiring such supervision, with the selection based on the expertise relevant to a 
particular restraint.  A specific assigned group from a larger pool of educators, psychometricians, 
economists, social scientists could be assigned as need be.  Importantly, this would not involve a 
huge number of such reviews.  The most obvious areas of application are admissions and policies 
relevant to “unauthorized practice of law.”   
 
To reiterate, CPIL fully supports such restraints, but they must be lawfully determined.  Ideally, 
we believe that supervision would examine the cost of restraints in terms of prices, supply, and 
consumer benefit, and the relevance of the restraint to its intended public interest purposes.  In the 
case of the pass point issue, it would also include the cost to students who fail, and the primrose 
path problem of Bar accreditation of a group of law schools with a combined 21% pass rate. 
 
Beyond these several obvious areas, the system should have an opportunity for a person alleging 
to be the victim of a Bar anticompetitive act to have his or her complaint briefly screened for facial 
merit and importance, and only for those passing that threshold test, a further review by applicable 
experts.  That system will not involve excessive expense, will not impede court operations, and 
will comply with the law.   
 
You have asked for information on some of these aspects, but – respectfully – you are asking the 
wrong group.  Indeed, you are asking an entity that exemplifies in extremis the problem leading to 
the U.S. Supreme Court holding here at issue.  We believe it is unlikely that an entity which does 
not believe there is a need for any active state supervision of its operations is the optimum 
delegatee of your otherwise thoughtful order.  You need to have the proposal and the system to be 
implemented under the control of a qualified person who so qualifies as an independent active 
state supervisor, authorized by, communicating with, and responsive to you.   

                                                           
Honorable Court.  That is not bona fide compliance with this holding. OGC’s position is based 
primarily on Hoover v. Ronwin, 466 U.S. 558 (1984), a 4-3 U.S. Supreme Court decision 
concerning bar admissions by the Arizona Supreme Court upon the recommendation of its 
Admissions Committee.  There, the Arizona Supreme Court selected all of the members of its 
Admissions Committee, itself adopted and applied specific rules on how the examination would 
be conducted, directly reviewed the questions posed, and served as an assured forum for any 
unsuccessful applicant seeking review of his or her denial.  It is unclear if this case applies at all 
after North Carolina, but the facts there include elements of “active state supervision” that are not 
present in the California system. 
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If you wish any further details, documentation, examples or suggestions from our offices, we shall 
respond forthwith. 
 
    
       Very sincerely, 

        
 
       Robert C. Fellmeth, Executive Director 
       Center for Public Interest Law 
       Price Chair in Public Interest Law 
       University of San Diego School of Law 
       5998 Alcala Park 
       San Diego, CA 92110 
 
       Former State Bar Discipline Monitor 
       1987-1992 
 
 
Cc: Honorable Mark Stone, Chair, Assembly Judiciary Committee 
 Honorable Hannah-Beth Jackson, Chair, Senate Judiciary Committee 
 Elizabeth Parker, Executive Director, State Bar of California 
 
 


